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BBenenue

B Hacrosimee Bpemst Poccusi mepexuBaeT ClI0KHBIM Npouecc npeodpa3zoBaHus
IIPAaBOBOM CHUCTEMBI. BaXHyl poib B 3TOM IIPOLECCE WIPAET CPABHUTEIBHOE
IIPABOBEJICHUE, MOCKOJIBbKY MPU yUETE HAIIMOHAIbHBIX OCOOEHHOCTEW U COXpPaHEHHUH
MPABOBBIX TPAIUIUI MPUHIIUIHAIFHOE 3HAYECHUE MPUOOPETAET OMBIT, HAKOTICHHBIN
IPYTUMHU TOCYJAapCTBaMU NPH PELICHUN AHAJIOTMYHBIX 3a1ad. Kputuyeckas oleHka
JTOrO OIIBITA, NIEPEHECEHUE HAa HALMOHAJIBHYIO MOYBY M IPUMEHEHHE Ha IIPAKTUKE
BCETO0 TOr0, YTO COOTBETCTBYET MECTHBIM pEANUsAM, MPEANOIAraeT HCHOJIb30BaHUE
NOTEHIMAJIA CPABHUTEIILHOTO IIPABOBEACHUS.

Kak u nrobas Hayka, CpaBHUTEIIBHOE IPaBOBEAEHUE NPEICTaBIAECT COOOM
cucteMy 3HaHuil. CtaTyc Haykd ompenensercs psaoM (akTOpoB, CPEAH KOTOPBIX
ONpPENEIAIONMM sIBIIsIeTC €€ MpeaMeT, T.€. cdepa, Ha KOTOPYIO HalpaBjeHa
MBICIIUTENIbHASA JICSITEIbBHOCTh MCCIIEIOBATENs, B pe3yjbTaTe 4Yero QpopMupyercs
CUCTEMA 3HAHUM.

CpaBHHUTENIHOE TMPABOBEJICHUE BKJIIOYAET KOHKPETHBIE CpPABHUTEIBHO-
IIPaBOBBIE HMCCJIEJAOBAHMS PA3UYHBIX IPABOBBIX SIBICHUI: OT CPaBHUTEIBHOIO
aHaJIM3a OTAEJIBbHBIX HOPM Pa3JINYHBIX MPABOBBIX CUCTEM JIO CPABHUTEIBHO-ITPABOBBIX
UCCJIEIOBAHUIM paHee CYIIECTBOBABIIMX M COBPEMEHHBIX CHCTEM HalMOHAIBHOTO
IIpaBa, CPaBHUTEJILHO-TIPABOBOTO M3yUYEHUs OTAEJBHBIX OTpaciei mpasa (Harpumep,
CPABHUTEJIBHO-IIPABOBOI0 MCCJIEAO0BAHMS YTOJOBHOIO MPaBa, rPakJIaHCKOro mpasa).
CpaBHUTENBHO-NIPABOBOE  HKCCIEAOBAHME  aJBOKATypbl  SIBISIETCA  YacThIO
CPABHUTEJIBHO-TIPABOBBIX ~ MCCIICIOBAaHWI, HAIPABIECHHBIX Ha CPaBHUTEIBHOE
U3y4eHue oOILIMX 3aKOHOMEPHOCTEeH (OPMHUPOBAHUS U PA3BUTHUS MPABOBBIX CHUCTEM,
UX KOMIIOHEHTOB IyTEM BBISIBJIEHUS B HUX OOIIEro, OTIIMYHOTO U OCOOEHHOTO.

HccnenoBanre MHCTUTYTa alBOKATYPhl B CPABHUTEIBHO-IIPABOBOM KOHTEKCTE
MO3BOJISIET OoJiee TIyOOKO M3YyYUTh CYIIHOCTh MHCTUTYTa aJABOKATYPbI, UCHOJIb3YS
MUPOBOM ONBIT AJBOKATCKOW MPAKTUKH, & TAKXKE BBISIBUTH IIOJIOKUTEIBHBIE H
OTpULIATEIbHBIE YEPThl OPraHU3ALUU U JIEATEILHOCTH aJBOKATYphl B TOM WM MHOU

CTpaHC, YCOBCPIICHCTBOBATL CUCTCMY aHBOKaTCKOﬁ JCATCIBHOCTH B Poccun.



[IpenmeToM CpaBHUTENBHOM aJABOKATYpPbl SIBISAETCA CPaBHUTEILHO-IPABOBOE
M3y4YEHHE 0COOEHHOCTE!N MPaBOBOIO CTATyCa aJIBOKATYPhl, OpPraHU3alluu aJBOKATCKON
NeATEIIbHOCTH, TopsJika (POpMHUpPOBaHMS M JIOMyCKa K aJBOKATCKOM JEATEIbHOCTH,
MIPABOBOIO MOJIOKEHUST aJJBOKATOB B PA3JIMUHBIX TOCYAapCTBAX COBPEMEHHOI'O MHUPA.
B paMkax maHHOr0O Hay4YHOTrO HANpPaBJICHUS TAKXKE UCCIEAYIOTCS MEXKIyHAPOJHbIC U
€BPOIICHCKUE CTAaHAAPTHI MPEAOCTABIICHUS MPABOBOM MTOMOIIIH.

[lenpto mpoBeACHUST CPABHUTEIHHO-MPABOBBIX HCCIECIOBAHUN aJBOKATCKOMN
JIESITEILHOCTH SIBJIICTCSI BBISIBIICHUE 3aKOHOMEPHOCTEH BO3HUKHOBEHHUSI M Pa3BUTHS
HHCTUTYTa aJIBOKATyphl B CTPaHAX Pa3IMYHBIX MPABOBBIX CHUCTEM MHpa, OOIIUX U
OTJIMYUTENIbHBIX YEepPT B OpraHu3allid WHCTUTyTa aJBOKATYpbl U THUIOJIOTU3AIMHU
MOJIeJIel aaBOKATCKOW JIESITEIBHOCTH, OCOOCHHOCTEH JEATENbHOCTH aJBOKATYPhl B
COBPEMEHHBIX 3apyOEKHBIX CTpaHaX.

Ha ¢one rnobanuzanuu mpaBoOBOro MNPOCTPAHCTBA U Pa3pabOTKU €IAMHBIX
CTaHJapTOB B IIPaBOBOM chepe YMECTHO MPOaHATU3UPOBATh HHCTUTYT aJIBOKATYPHI U
aJIBOKATCKYIO JICSTEILHOCTh B Pa3HBIX MPABOBBIX CUCTEMAX COBPEMEHHOCTH, a TAKKe
B HCTOPUYECKOM acCIIeKTe, pa3HooOpa3ue myTe pa3BUTHS aIBOKATYpPhI U aIBOKATCKOMN
JEATCIIBHOCTH B OPraHU3AallMOHHOM, (YHKIIMOHAJTLHOM M HWHCTUTYIIHOHAJIHLHOM
HaIpaBJICHUSX.

B pabGorax oTeyecTBEHHBIX M 3apyOEKHBIX IPABOBEJOB, KaK IPABHUIIO,
yACISIETCS BHUMAaHUE TIPABOBBIM CHUCTEMaM 3apyOeXHbIX CTpaH B IICJIOM.
Henmocrarouno u3ydeH COOCTBEHHO HMHCTUTYT aJBOKATYPhl B Pa3HBIX IPABOBBIX
cUCTeMaxX, a oOmui aHanmu3, KiIaccupukanus MoOJAeNeld aIBOKATyphl SIBIISETCA
MPaKTUYECKU OTCYTCTBYIOIMMHU. HaydHblii uHTEpec K KiaccupuUKaluu Mojesnen
aBOKATYpPbl W aJIBOKATCKON JEATENbHOCTU W ONPEAEJICHUSI OCHOBHBIX MOJIXO/OB
3aKJII0YAETCs B YriyOJICHHOM HCCIIEIOBAaHMM CaMOT0 WHCTUTYTa aJBOKATyphl W
aJIBOKATCKOM JESATEILHOCTH.

Hazpena HeoOX0aUMOCTh B MCCISAOBAaHUNA OCOOCHHOCTEH MPAaBOBBIX MOJIEEH
WHCTUTYTAa QaJBOKAaTypbl M aJBOKATCKOW JIEATEJIHLHOCTH U, COOCTBEHHO, HX
TUTMOJOTU3ALUH, TMOCKOJIbKY MOJEIMPOBAHUE W THUIOJOTH3ALMIO aJBOKATypbl U

aHBOKaTCKOﬁ ACATCIIBHOCTHU HEBO3MOXKHO OCyHICCTBJIATD, MPpUACPKNBAACH



HpPIBBI‘IHOﬁ CHUCTCMbI KHaCCI/I(bI/IKaIII/II/I IMPpaBOBBIX CHUCTCM. I/IHCTI/ITYT AJIBOKATypPhbl U
aABOKATCKasa ACATCIbHOCTD (bYHKI_[I/IOHI/Ip}IIOT B Pa3HbIX IIPABOBLIX CUCTCMAX, IIOOTOMY
MOXHO BBIACIHNTL IIPABOBBIC OTHOIICHHA, B KOTOPBIX aJIBOKATypad M aABOKATCKaA
ACATCIIbBHOCTD B OTACJIbHBIX IIPABOBBIX CUCTCMAX B I{OCT&TO‘-IHOﬁ CTCIICHU OTIINYaIlOTCA
OT UX COCTOSIHUS B JAPYTIUX. HNmenHo AT OTACJIBbHBIC PACXOXKIACHUSA U CTAIN OCHOBOH
ML OIMPCACIICHUA IIPAaBOBBIX MOI[CJ'IGﬁ HHCTUTYTa aABOKATYPbI H aHBOKaTCKOﬁ

JACATCIBbHOCTH.



I'naBa 1. TeopeTnko-MeT010J10rHYeCKHE OCHOBBI HCCJIEIOBAHUSA
MO/IeJIMPOBAHMS AJIBOKATYPHI U AIBOKATCKOM eI TeJIbHOCTH

§11 MeTononornquKne OCHOBbBI HCCJIEAOBAHUA MHCTUTYTA aIBOKaATYPbI

OO1eTeopeTHueckoe UCCIEOBAHUE TEX WJIM JIPYTHMX acMeKTOB aJBOKATCKOU
NEeATEIbHOCTH TpeOyeT HCMOJb30BaHUsI BCETO COBPEMEHHOI'O METOJI0JIOIMYECKOro
apceHana. KoHeuHo, peub HE UJIET O KApJAUHAIBHOM IIEPECMOTPE METOIOJIOTUYECKOTO
noJyist, CQOPMUPOBAHHOIO UEIBIMA TOKOJEHUSIMU KaK OTEYECTBEHHBIX, TaK H
3apyOeKHbBIX yUEHBIX-TIPaBoBe0B. CKOpee MOKHO TOBOPUTH 00 YTOUYHEHHUH IIPEJIEIOB
IPUMEHEHUS YK€ U3BECTHOIO METOJI0JIOTUYECKOTO MHCTPYMEHTApHs, a Takxke OoJee
TIOJIHOM PEaNTU3alMi KX SBPUCTHYECKOTO TIOTEHIUAa,

[To muenuto J[. KepumoBa, mMeTomonorust mpaBa €CTb HE 4YTO APYroe, Kak
oOlIeHay4YHbI (EHOMEH, KOTOPBId OOBEIMHSAET BCIO COBOKYIHOCTH IPHUHIIUIIOB,
CPEICTB UM METOJOB MO3HAaHUA (MUPOBO33pEHUE, (HUIOCOPCKUE METObI MO3HAHUS U
YUEHHSI 0 HUX, OOIIMEe U KOHKPETHO HAYUYHBIE MTOHSATHUS K METO/IbI), KaKue pa3paboTaHbl
BCEMH OOIIECTBEHHBIMH HAYKAMH, B TOM YHUCJIE U KOMILIEKCOM IOPUINYECKUX HAYK, U
OPUMEHSIOTCS B IMpoliecce MO3HaHMs CrieUu(UKHU MPaBOBOW JEHCTBUTEIBHOCTH, €€
IPaKTUYECKOTO IIPEBPAILCHHSI. >

Bmecte ¢ Tem, coBpeMeHHasi METOA0JIOTHSI HAyYHOTO HCCIEIOBaHUS TpeOyeT
KOHIIEHTpAIlMU BHUMAaHUSI HE TOJBKO HA aKTyaJIbHOCTU MPOOJIEMBbI UCCIEI0OBaHUS, HO
Y Ha DKOHOMHUH PECYPCOB MCCIEAOBAHMUSA, YTO BO3MOKHO OCYILIECTBUTH IIPU MOMOILIHU
BBIOOpA HCXOJHOW TOYKH, KOTOpasl OMPEIEseT HaMpaBICHHOCTh HCCIICIOBAHUS
OTHOCHUTENBHO €ro neid. COOTBETCTBEHHO LEIOCTHOE KOMIUIEKCHOE BOCIIPUSITHE
CJIOHOTO OOIIECTBEHHOTO MHCTUTYTA, €r0 pa3BUTHE U (YHKIIMOHUPOBAHUE B pa3HbIC

HCTOPHUYCCKUC TICPUOABI BO3MOKHO OCYIICCTBUTb Ha OCHOBC HCIIOJIB30BAHUS

1 Boponos, A. A. Teopus cucTeM B METOIOJIOTHH UCCIIEN0BAaHUS HayKu 00 anBokaType / A. A. Boponos // FOpucts -
npaBoBeas. - 2013. - Ne 3. - C. 26.

2 Kepumos, J[. A. Metononorus npasa: npeaMmer, GyHKiuu, npodiems! dpunocoduun npasa / J[. A. Kepumos. - M. :
Aganrta +, 2000. - C.52



pa3IMYHBIX HAy4yHBIX MOJXOAOB, BbIPA0OTAHHBIX HAYKOHM Ha MPOTSKEHUH BCETO
Iepuoza €€ pa3BUTHS.

OngHuM M3 TAaKUX METOJOB SIBJIACTCS LUBUIM3ALMOHHBIM IOIXOI, KOTOPBIA
MO3BOJIAET HCCJENOBaTh COCTOSHUE W pa3BUTHE OOIIECTBa, (OPMUPOBAHUE €O
oO11ecTBeHHbIX MHCTUTYTOB. Kak ormeuaet O. JlykarnieBa, HIUBHUIM3AIIMOHHBINA TOAXO0/
paspylaeT OJHOOOPa3HYyl0 KapTHUHY MHpa, OJHOMEPHOCTb, OJIHOJMHEHHOCTH €ro
Pa3BUTHS; PACKPBIBAET CBOEOOPA3UE N HEMOBTOPUMOCTD KU3HEHHOIO YKJIa/1a HApOOB
Pa3HBIX COLMOKYJIBTYPHBIX COOOIIECTB, KOTOPBIE CTPEMSTCS K COXPAHEHHUIO CBOEH
UJCHTUYHOCTU; B TO JKE€ BpEMs IMO3BOJIAET YBUJETh TE€ OOIIEUYETOBEUECKHE
pUOOpETEHNE, KOTOPHIE CO3/IAl0T YCIOBUS JJI B3AMMOJEHCTBUS LUUBUIIM3ALMMI, UX
JMaJIora, MOMOTaeT HE TOJBKO MOHSTHh APYTHE CUCTEMbI OBITHS HApOAOB, JIPYrHe
cOCOOBI MX OPTaHU3AIMH, HO U yBaKaTh MX.

B Meromonormm wuccienoBaHUs HMHCTUTYTA aJBOKATypbl M aJABOKATCKOM
JEATEIIBHOCTH JaHHOMY IIOAXOAY OTBOJAUTCS 3HAYUTEIbHAS POJIb B CBS3U C TEM, 4TO
Ka)KJasl UBUJIM3ALIMS BBICTPAUBAET CBOCOOPA3HYIO0 CUCTEMY 3allUTHI MPaB U CBOOOA
yenoBeka. Hampumep, B [lpeBHen ['penum, rae aaBOKaTOB KaK TAaKOBBIX HE
CYLIECTBOBAJIO, MPABOBYIO MOMOIIb OKa3blBaJIM JIOTOTpadbl, CHHETOpbI, NapakiieT U
nparmatuku. Bo Bpemena KueBckoii Pycu oOBHHSIEMOro mpenCTaBiIsid MOCIyXH
(cBUzIETENM TMOPSIOYHOCTH OOBUHSEMOTO), BUIOKH (CBHIETENIM COBEPLICHHOTO
(dakTa), a TaK’Ke pOJCTBEHHUKH U JIPY3bS.

B pamkax wH3ydeHMs HHCTUTYTAa AaABOKATYPbl LUBWIM3ALMOHHBIA IOAXO.
MO3BOJIIET MPOCIEIUTh €r0 CTAHOBJICHHE, Pa3BUTHE W (PYHKIIMOHHUPOBAHUE, IOA
BO3JCHUCTBUEM H3MEHEHHUU TIOCYyAapCTBEHHO-IIPABOBBIX SIBJICHUW B IIPABOBBIX
CHUCTEMAaX IPOILLIOTO U COBPEMEHHOCTH, a TAKXKE B CPABHEHUU C MUCTOPUEH APYIUX
HApOJOB U LIUBUIM3ALUN; OOHAPYKUTh KaK YHUKAJIbHbIE OCOOCHHOCTH aJIBOKATCKOM
JEATEIBHOCTH B Pa3HBIX MPABOBBIX CHUCTEMAaX, TaK U YHUBEPCAJIBHBIC ITPABOBHIC
OPUHLUIB (PYHKIIMOHUPOBAHUS HMHCTUTYTa aIBOKATyphl. Tak, IIMBUIM3AIMOHHBIN

MOAXOJT HE3aMEHUM IIPU UCCIEIOBAHUM CEMENHON U MpodeCCHOHATBHO JIOTOBOPHOM

! lykamesa, E.A. Uenosek, mpaso, IMBUIM3ALMS: HOPMATUBHO-IIEHHOCTHOE n3mepenue / E. A. Jlykamesa. - M.: Hopwma,
2009.-C3



aZIBOKaTypbl, X ocobeHHoctedl. Hanpumep, npaBoBoi (pUKIMK B BUAE MHCTUTYTA
naTpoHaTta, KOTOpbId pyHKIMOHUpOBaJ B JlpeBHem Pume. L{uBrnm3anoHHbII TOAX0A
II03BOJISIET UCCIEA0BATh MHCTUTYT aJBOKATYPhI U aIBOKATCKYIO IESITEIBHOCTD C TOUKH
3peHHMsI MX MECTa B COLMAIBHO-TIOJUTUYECKOW JKMW3HM TrocynapcrtBa. Hepenxumm
SBIISIIOTCS IPUMEPHI B HCTOPUH, KOTIa aJBOKATCKas ACSITEIbHOCTD Oblia 3ampeiieHa B
TOM WJIM IPYTOM OOLIECTBE WM, HATIPOTHUB, a/IBOKATYpa CTAHOBUIIACH IIPOIBETAIOLINM
WHCTUTYTOM, & MHOT/IA TAKE OPYIAHEM IOJIMTUYECKON BIIACTH.

Eme omHMM 3HaYMMBIM IOJXOJOM B IO3HAHMM AJBOKATCKOW JESITEIBHOCTU
ABJISIETCS AKCUOJIOTUYECKUI TTOAXOL.

[{leHHOCTHBIN (aKCHOJIOTHYECKUI) TOAXOM IO3BOJIIET pacCyXIaTh O TOM,
KaKOBOM SIBJIIETCA peajibHasi poJib MpaBa B XKU3HU Pa3HbIX OOILIECTB, U KAKOBBIM
ABJISIETCS YPOBEHb PEAIM3AalUM IIPaB YEJOBEKAa B PA3HBIX NPABOBBIX CUCTEMAX.
OyHKIMOHAIBHO HE3()(PEKTUBHBIA HHCTUTYT aIBOKATYphI B T€X MPABOBBIX CUCTEMAX,
r7le HOpMaTHUBHOE 3aKpEIUICHHWE NpaB U CBOOOJ SIBISIETCS JMIIb (UKUUEH HAa (OHE
0€33aKOHMS 1 AHTUTYMaHHOCTH.

Baxxnas posib B UCCIIEJOBAHUH MOJICJIEN aJBOKATCKOM JIEATEIBHOCTH B PA3HBIX
IIPABOBBIX CHUCTEMaxX OTBEACHA aHTPOIOJIOIMYECKOMY ITOAXOAY, KOTOPBINA IO3BOJISET
yepe3 Npu3My YHUBEPCATBbHOCTH M MHOTOOOpPa3usi YEJIOBEUECKOTO OBITHS, PACKPHITH
TaKyl0 COCTaBJISIOLIYI0 MHCTUTYTa aJBOKATyphl, KaK €€ HYy>XKHOCTh, HEOOXOAUMOCTb.
AHTPONOJOTUYECKUIA MTOAXO0/ CBSI3aH C U3YUEHUEM YEJIOBEKA, €ro KYJIbTYpPbl, ObITHS,
U TIpU3HaHUeM Toro ¢akrta, yTo eHOMEH IMpaBa IIyOOKO CBS3aH C YEJIOBEKOM, €ro
CYUIHOCTHIO, a IMpPaBO3AIIUTHUK SIBISAETCA TaKUM >K€ O00A3aTeNbHBIM 3JIEMEHTOM
npaBoCyusl, Kak 0OBUHUTEND U caM cyl. Kak otmeuaeT B. HepcecsiHil, ropunnyeckas
AHTPOIIOJIOTHS — 3TO HAYKA O YEJIOBEKE KAK O COL[MAJIbHOM CYILECTBE B €€ IIPABOBBIX
MPOSIBIICHUSIX, M3MEPEHMSIX, XapakTepuctukax. OHa wH3y4yaeT NpaBOBbIE (QOPMBI
OOILIECTBEHHON J>KM3HM JIOJEd OT JaBHOCTU J0 Hacrosmero BpemeHu. K ee
npeaMeTHON cdepe MpuHaAIeKaT MPaBOBbIE CUCTEMBI, U B LIEJIOM — BECh KOMILIEKC

NPABOBBIX SIBJICHHI, KAKUE CKJIAJBIBAIOTCA B PasHbIX co0OIIecTBax (MEPBOOBITHBIX,
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TPaUIIMOHHBIX, COBPEMEHHBIX ), Y Pa3HBIX 3THOCOB (HapOJOB, HAIUI), TIPU Pa3HBIX
5M0XaX U B Pa3HBIX PETMOHAX MHpa.

AHTPOIOJIOTHYECKUH TOXO0/I, MPUMEHEHHBIN K MHCTUTYTY aJBOKAaTyphl, JaeT
BO3MO>KHOCTbD OTPENICIIUTD 3HAUCHHEC MPaBO3alIUTHOMN EATCIILHOCTH,
OCYILECTBIISIEMON aJBOKaTaMHU, B pa3HbIX cdepax KU3HEACATEILHOCTU YeJOBEKa U
00I11IeCTBa, B Pa3HBIX YIrOJIKax MUPA, CPABHUTH U COTIOCTABUTH €€.

[IpuMeHeHne TEepPMEHEBTHUUECKOIO TMOAXO0Ja K HW3YYECHHIO HWHCTUTYTa
aJIBOKATYpPhI, C MIOMOIIBIO U3YYEHHUS IOPUIUICCKUX TEKCTOB, MO3BOJISIET, BO-TIEPBHIX,
HCCIIeIOBaTh CcaM HMHCTUTYT aJBOKaTypbl B TOM WM JAPYyroM oOIEeCTBE B
OTPEICJICHHBIA MPOMEKYTOK BPEMEHH, a, BO-BTOPBIX, MPOCIECAUTH CBA3b BPEMEH B
MIOCTOSTHCTBE, U3MEHEHUH M Pa3HOOOpa3uy MPUHIIUIIOB aJIBOKATCKOM JIESATEILHOCTH,
OpraHu3allid aJBOKATCKOTO COCTOSIHMS, IOPUIMUECKOTO 3aMMCTBOBAHHUS, a TaKXKe
YTBEPKIATh O COMXKECHUU MTPABOBBIX CUCTEM.

BaxxHoe MecTo B METOJOJIOTUM M3YYCHMS aJIBOKATCKOW JESATEIbHOCTH U
OTpEeNeNICHUs] €€ MoOJieJied MPUHAMICKUT CPABHUTEIBLHO-TIPABOBOMY IOJXOJY.
3acnyxuBaeT BHUMaHus no3uiusa C. AJiekceeBa, KOTOPBIM OTMEUAET 3HAYUTEIIbHBIC
MOTEHIMAJIbHBIC MTO3HABATEIbHBIE BO3MOKHOCTH CPAaBHUTEIBLHO MTPABOBOTO MOIX0/1A.
ABTOp CIIpaBe/IJTMBO OTMEUAET, YTO TAHHBIM METOJ] IOMOTaeT «HE TOJILKO OOHAPYKUTh
MIPOTHUBOMOJIOKHOCTH, OTJIMYHUS W YEPThl MPABOBBIX CUCTEM PA3HBIX UCTOPUUECKHUX
TUTOB W TMPABOBBIX ceMed, HO M (UTO, BO3MOXKHO, SIBJISIETCS CaMbIM TJIABHBIM)
bopMyIMpOBaTh OOIIECTCOPETHUYCCKUE TOJOKECHHUS M KOHCTPYKIIMH, OOHApYKHUBATh
3aKOHOMEPHOCTH  (DYHKIITMOHMPOBAHWUS W  Pa3BUTHUSA, KOTOPHIE  yUUTHIBAIOT
0COOEHHOCTH TIPABOBBIX CUCTEM PA3HBIX COLMAIBHBIX CTPYKTYP, SMOX, CTPAH».2

IIpr npoBeacHUM CpaBHEHMH HEOOXOIUMO NPHACPKHBATHCS HECKOJIBKHX
MpaBWJI: COBPEMEHHAs aJBOKaTypa HE MOSBUJIACh BHE3amHo, a (GopMUpOBaIach
MOCTENIEHHO B T€YEHUE HECKOJBKUX THICAYETCTUN, U KaXbIM MepUo] co3al YTO-TO

HOBOC, YTO OTPa3snJIOCh Ha €C pPa3dBUTHUIO, KU YTO IICPCXOJ Ha CJ'ICILYIOI]_II/Iﬁ oTaIll

! Hepcecsnu, B.C. IOpuanueckas aHTpomonorus Kak Hayka W yueOHas mucummuna. Ilpenucnosue // Pyman H.
IOpunnueckas antponosorus. — M., 1999. C. 1.
2 Anekcees, C.C. O61as teopus npasa: B 2 1. / C.C. Anekcees. - M.: IOpuu. nur., 1981. T. 1. C.32-33.
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COCTAaBJISIET OCHOBY JJI MTOCJIEIYIOUIETO pa3BUTHA; (DYHKIIMOHUPOBAHUE aIBOKATYPHI
B OIIPEJCIICHHBIN MEPUOJ MPEACTABIAECT PE3yJIbTAThl BCEW MPEAbIIYIIEH €€ UCTOPUH,
MPEABIIYIIETO PA3BUTHS.

Heo06xonumo oTMETUTh, YTO IPEUMYIIIECTBEHHO TPUMEHSETCSI BHYTPUTHUITUBOE
CpaBHEHHE HWHCTUTYTOB  aJBOKAaTypbl, KOTOpas O3HAuyaeT U3YyYE€HHE  UX
(GyHKIMOHUPOBAHUS B paMKax OJHOM MpaBOBOM ceMbu. BcecTopoHHee uccienoBanme
aJIBOKATCKOM JIESTEILHOCTH MPEAyCMATPUBAET HE OTPAHUYMBATHCS BHYTPUTUIIOBBIM,
a IPUMEHATh W BHEIIHETUIIOBOE CPAaBHEHHUE, HANPABICHHOE HAa M3YYEHUE MOJEIEH
aJBOKATCKOM JIEATEIBHOCTH, CYIIECTBYIOIIMNX B Pa3HbIX MPABOBBIX CEMbsiX. BaxHoe
3HAQYCHUE B MCCJICAOBAaHUU aJBOKATCKOW JEATEIBHOCTH OTBEJIECHO HOPMATHUBHO-
(GyHKIHOHATIBLHOMY CpaBHEHHUIO, KaK OAHOW U3 (OpPM CpPaBHUTEIHHO-IIPABOBOIO
noaxona. Ciaeayer OTMETUTh, YTO OOBEKTHI CUMTAIOTCA CPaBHUBAEMBIMHU, €CIIM OHU
BBITIOJIHSIIOT OJHU U T€ K€ 3aJaHUs Ja)KE€ OTIMYHBIMHA CIIOCOOAMH. ITO OCOOEHHO
aKTyaJbHO IIPU MOJEIMPOBAHUU A/IBOKATCKOM JAEATEIBHOCTH B CTpaHax C
paszeneHueM  ajBoKarckol mpodeccun  (Hampumep, BenukoOpurtanus, rae
GYHKIHOHUPYIOT OappUCTEPHI i COIUCUTOPHI, KOTOPHIC BHIMOTHSIOT pa3Hbie QYHKIIUN
B COCTaBe aJBOKATCKOU MPOQECCUn).

Takum o00pa3oMm, TPUMEHEHHE CPaBHUTEJIBHO TMPABOBOTO TMOAXOJA JJIs
CpaBHEHUS (PYHKIIMOHHUPOBAHUS WHCTUTYTa aJBOKATypbl B pa3HBIX MPABOBBIX
CUCTEMaxX M B Pa3HbIE YAaCOBbIE OTPE3KHU MO3BOJISIET IMOCIEI0BATEIBHO, CUCTEMHO,
KOMITJIEKCHO OTOOpa3uTh OOIIHME 3aKOHBl WX PAa3BUTHA, OOHAPYXHUTH MPUUUHBI
pPacXoXJACHU B ATHUX TNPABOBBIX CHCTEMaX, OOYCIOBJICHHBIC T€OrpapUUecKUMHU,
KOHKPETHO MCTOPUYECKUMHU U JIPyrUMHU (akTopamu, OOHAPYKUTh JUHAMHUKY
pELEnIY HOPM U UHCTUTYTOB, B3aUMHOI'O YCBOEHHS FOPUIUYECKOTO OIbITA, a TAKKE
COJIMDKEHUS TIPABOBBIX CUCTEM M MHCTUTYTOB, TOJ1 BO3JEHCTBUEM TJI00ATM3AIINH.

N3yuenune agBokaTtypsl B HCTOPHYECKOM pa3pe3e BO3MOXKHO Osaromaps
MPUMEHEHUIO UCTOPUYECKOTO MOAX0/a, KOTOPBIN MO3BOJISET MPOCIEAUTh YBOTIOLHIO

00BEKTa HCCIICAOBAHMA: PACKPBITL HCTOKHW IIPABOBLIX HBHCHHfI, MMpOCIICANTE HX
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pa3BUTHE Ha Pa3sHBIX dTalax HUCTOPUM, OLEHUThL COBPEMEHHOe MX cocrosuue.l [la,
HEBO3MOJKHO IOHSTH MPUPOTY OTIIHYUH aJBOKATCKOW MPOPECCHH U CAMOTO HHCTUTYTA
aJIBOKaTypbl B CHCTEME OOIIEro U POMaHO-TEPMAHCKOTO IpaBa, He OOpPaTHBIIUCH K
UCTOPUH HX (POPMUPOBAHUS U PA3BUTHSL.

B oOCHOBe WCTOPHYECKOTO IOAXO0JA JICKHUT HW3YYCHHE pPEaTbHOW HCTOPHH
rocyJapcTBa M IMpaBa KakK 3JEMEHTOB OOIIECTBA B X KOHKPETHOM MHOTOOOpPa3uH;
BBISIBJICHHE UCTOPUYCCKHX (PAaKTOB M HAa 3TOW OCHOBE BOCCO3JaHHE HCTOPUIECCKOTO
mpolecca, KOTOPhI PacKphIBAE€TCS 4epe3 JIOTUKY, 3aKOHOMEPHOCTH UX Pa3BHUTHSL.>
Takum 00pa3oM, poJb HCTOPUIECKOTO TOIXOJa 3aKJITFYAeTCS B HCCIICIOBAHHUH
3aKOHOMEPHOCTEH BO3HUKHOBEHUS M CTAHOBJICHHSI MHCTUTYTa aBOKATYPhI B pPa3HbIC
MIEPHUOBI UCTOPUYECKOTO PA3BUTHUS PAa3HBIX CTPaH.

[TprMeHEHHE CHCTEMHOTO TI0JIX0/1a TTO3BOJIIET BKIIOYHUTH B IIPEIMET HAyKH 00
aJIBOKaType KpOMe OHTOJIOTHYECKHUX M THOCCOJIOTHYCCKHX 3aKOHOMEPHOCTEH elie u
COLMATbHO-PKOHOMUYECKHUE, MOJMTHICCKIE, MOPaIbHBIC, HIICOIOTUYCCKUE U JPYTHE
3aKOHOMEPHOCTH, KOTOpbIC OMNPEACIAIOT pa3BUTHE H  (YHKIMOHUPOBAHHE
anBokarypbl. [I[puMeHEHHE CUCTEMHOTO TI0JIX0/a B COIMAILHOM TTO3HAHWH O3HAYAET
WCCJICIOBAaHHE 3aKOHOMEPHOCTEH pa3BUTHS aJBOKATYPHI KaK [IEJIOCTHOTO OPraHHU3Ma,
KaK CHCTEMBL.>

WMHCTUTYT agBOKATYphl OTHOCHTCS K YHCIYy OPTaHWYCCKUX CHCTEM, KOTOPOE
O3HauaeT HaJMYhMe B HEM OCOOCHHOIO poOjJa CBs3ed MEXIy €ro COCTaBHBIMHU
DJIEMEHTaMU: aJIBOKAT-KJIUCHT, aIBOKAT-CY/l, aIBOKAT-aIBOKAT, aJIBOKAT-COOOIIIECTBO,
COOOIIECTBO-TOCYApPCTBO, W TOoMy mojgoOHoe. CucremMa HMEET CBOWMCTBO
MOIU(DUIMPOBAHUK €€ DJCMEHTOB, aJalTHPYys WX K PEIICHHI0 OOIIECHCTEMHBIX

3aJlaHul, HO B TO € BPEMS U DJEMEHThI B CHJIy COOCTBEHHOW OTHOCHUTEIHHOU

ABTOHOMHOCTH, MOI'YT IIPCAOCTABJIATH O6paTHOC BJIMSIHUC, BbI3bIBAA TC WM APYIruc

Ulapurckuit, B.M. CpaBuutensHoe npaBoseaeHue B oopaszax npasa. C.95.

2T'ycapes, B. JI. FOpuauueckas neontosnorus (OCHOBBI FOPUAMIECKON AEATENBHOCTH): yuel. mocoOue [DIEKTPOHHBIN
pecypce]. URL: Pexxum nocryna: http://banauka.ru/3594.html

3 Boponos, A. A. Teopus cucteM B METOIOJIOTHH UCCIEN0BaHUs Hayku 00 agsokatype. C. 26.
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CHUCTEMHBIE M3MeHeHHs® (Harpumep, GOpMHUPOBaHKE COOOIIECTBA aBOKATOB CAMUMHM
aJIBOKaTaMH U TIOCIICAYIOIIEE BIUSHUE COOOIIEeCTBAa HAa aIBOKATOB).

Takum  00pa3oM, UCIONB30BAHME CUCTEMHOTO  TOJAXO/a  IO3BOJISET
paccMaTpwBaTh  WHCTUTYT  aJBOKaTypbl  KaK  IIEJOCTHYIO  COBOKYITHOCTh
pPa3HOOOpa3HbIX dSJIEMEHTOB, KOTOPBhIE B3aUMOJICUCTBYIOT MEXIy CO0OM U
OKPYKAIOIIEH CPEIOM.

B cnoxHBIX ¥ HEOHO3HAYHBIX TPOIECCaX PA3BUTHUS OOIIECTBA YUCHBIE Pa3HBIX
HaIpaBjeHUil Bce OoJiblliee BHUMAHUE OOpAIIAlOT HA CHUHEPTEeTHYECKUN TMOIXO.
CuHepreTrka — HAy4YHOE METOI0JOTUYECKOE HANIPABJICHHE 00bSICHEHUSI 00 bEKTUBHOM
pPEaANbHOCTH Pa3BUTHUS OOIIECTBA, KOTOPOE SBISECT COOOW MEXKIUCIUTLIHHAPHYIO
YHUBEPCAIBHYIO TEOPUI0 CAMOOPTaHU3aIlMM M CIOXKHOCTH CHCTEM M IPOIECCOB
pa3Ho# pupoasl. CHHEpreTHKa BO3HUKIIA HA CTHIKE €CTECTBEHHBIX HayK M BoOpasia B
ce0s1 oOmieHayuHble cucTeMHble uaen. CuHepreTnyeckas MoJIeibh CaMOOpTaHU3aIluN
SBJIIETCSI B HACTosIIee BpeMs Haubosiee oOoOImiaroneil 1 Haubosee IBPUCTHUECCKU
TJIOJJOTBOPHON OOBSCHUTEIBLHOW MOJEIBbI0, KOTOpPAs OMHUCBHIBACT B3aMMOIICPEXO/IbI
IOPSKA ¥ Xa0Ca B BOJIIOLMHU CHCTEM, B TOM YHUCJIE COLHMATBHO-3KOHOMUYECKHX. 2

[Ipu u3ydyeHn aABOKATCKOW JEATEIHHOCTU U CAMOTO MHCTUTYTa aJBOKATYpPbI
CHHEPTreTUYECKUA  TMOAXOA  KaK  METOJ  TO3HAaHWS  JaeT  BO3MOXKHOCTH
MPOAHATIM3UPOBATH CYIIIHOCTh U3MEHEHHUS U PAa3BUTHUS PA3HBIX MPOIECCOB, TTO3BOJISIET
00paTUTHCS K OTHOMY U3 CIIOXKHBIX COLUATBHO-(PUI0COPCKUX BOIPOCOB — K MpoOsieMe
BITUSIHUS Ha DBOJIIOIMIO CITy4ailHbIX (PakTopoB. C MOMOIIBI0 CHHEPTETUKHU, BO3MOKHO,
MPOCIEANTh BCE ATalbl YHUBEPCATBHOTO MPOIECCAa CaMOOPTaHU3AIMN WHCTUTYTa
aJIBOKATyphl M aIBOKATCKOM JEATEIHLHOCTH, KaK MPOIECCa IBOJIOIMH MOPSIAKA — €ro
BO3HUKHOBEHUS, PA3BUTHSI M PA3PYIICHHUSI.

B HOBBIX cOIMANBHBIX YCIOBHSIX, KOTOpBIC TPEOYIOT pPa3BUTHS aKTUBHOU
JUYHOCTA W YMCHHS aJanTHPOBAThCA K CIIOKHOCTSAM JKHU3HH, YCHIIMBACTCS

HGO6XOI{I/IMOCTI) BHYTPCHHCTO CaMOCO3HAHUA JIMYHOCTH. B cBs3u ¢ 3TUM OCO6GHHYIO

! Tam xe C. 27.
2 'pebentok, E. H. Tlo3HaBaTebHBII NOTEHIMAI CHHEPTETUKY B I'yMaHUTAPHOM MCCIIE0BAHNY. [ DJIEKTPOHHBIH pecypc].
- Pexxum nocrtyma: http://elibrary.ru/item.asp?id=16389678


http://elibrary.ru/item.asp?id=16389678
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aKTyaJIbHOCTh KaK B TEOPETUYECKOM, TaK B M MPAKTUYECKOM IUIaHE MpHOOpeTaeT
npobiieMa CyOBEKTHOCTH - Pa3BUTHIO AaKTHUBHOM, XOpOILIO HWHTETPUPOBAHHOM
JMYHOCTH, CIIOCOOHOM YINpPaBIsATh COOOM, aJanTUPOBATHCS K OBICTPO M3MEHSIEMBIM
YCIIOBHSIM COLIMANIBHOM kU3HU. CyOBEKTHBIN NOAXO0/ K MOJIETUPOBAHUIO aJIBOKATYPbI
0TOOpakaeT MPEeBpaICHUE TUIHOCTH U €€ PO(hEeCCHOHATBHBIX KA4eCTB U3 OOBITHOTO
yelioBeka B Npo(eccCHOHaIbHOTO aJBOKaTa, €€ IMOTEeHIHalla Kak CcyObekTa
aJIBOKATCKON JIESITEIbHOCTU B CIEUU(UUYECKUX YCIOBUAX PA3BUTHS TOCYIapcTBa U
oO1IecTBa, OCOOCHHOCTH JIONMyCKa HMHOCTPAHHBIX aJIBOKAaTOB K IIPEIOCTaBICHUIO
IIPABOBOM MMOMOIIM B YCJIOBUAX INI00ATM3aLNN OOIECTBEHHO MPAaBOBbIX OTHOLLIEHUI.
['TaBHOM OTIMYMUTENLHON YEPTOW CYOBEKTHOIO MOJAXOJa SBISIETCS HAIPABIECHHOCTD
Ha U3YYECHHE pa3BUTHUA JIMYHOCTH KaK 3allUTHHUKA, €ro mpo(eCCHOHAIBLHOTO
MIOTEHIHAJIA.

PaccMoTpeHre MHCTUTYLIMOHAJIBHOTO MOAX0/1a B KOHTEKCTE €T0 MPUIIOKEHHS K
WCCJIEIOBAHUIO HWHCTUTYTA aJBOKaTypbl, B IEPBYI OYEpEdb, OIPEAEIAECTCS
O0COOEHHOCTSIMH, KOTOPBIE YKJIAABbIBAIOTCS IOPUCIPYACHIIMEH B MOHITHE «KMHCTUTYT.
JI1s1 FopuCTIpy IEHIIMY [TOHSATHE UHCTUTYTA SIBJISIETCS TUIINYHBIM U, B [IEPBYIO O4YEPEb,
TECHO CBSI3aHHBIM C HOPMaTUBHOCTBIO.

NHCTUTYUMOHANBHBIA  MOAXOJ  TMO3BOJSIET  HMCCIEAO0BATH  BHYTPEHHIOIO
CTPYKTYPY ¥ CUCTEMY B3aUMOCBSI3€i HHCTUTYTA aBOKATYpPbl 0COOEHHO OTHOCUTEILHO
COCTaBa aJIBOKATCKOM mpodeccuu, caMOyIpaBleHUs] U Pa3BUTUSI, KaK OOLIECTBEHHO
IPaBOBOT0 00pa30BaHMsl, KOTOPbIE HE SBISIOTCS YHUBEPCATIbHBIMHU.

QOYHKIMOHAIBHBIA TMOAX0J, IIyTEM HCCIEN0BAHUS HOPMATHBHO-IIPABOBOIO
MOTEHIIMaIa aIBOKATYPhl B Pa3HbIX MIPABOBBIX CHCTEMaX, 000011aeT (QyHKIIMOHATbHBIE
0COOCHHOCTH MPO(HECCHOHATBHOM AESTEIbHOCTH aJBOKATOB M MO3BOJIAET YIIIyOUTH
3HAHME  OTHOCUTEIBHO  MPOPECCHOHAIBHOW  CIEeUMAM3alMd  aJBOKATOB,
O0COOEHHOCTEW mMpenocTaBieHUs] OECIUIaTHOM MpPaBOBOM MOMOLIM W aJBOKATCKOU
MOHOIIOJIMHU Ha MPEJOCTABICHUE MPABOBBIX YCIYT.

Jlymaercsi, 4TO B TEOPETUKO-TIPABOBOM MCCJIEOBAHUM MHCTUTYTA aJIBOKATYPbI
BO3MOXHbl W BaXXHbl BCE€ BBIIICIIEPEYUCICHHBIE TIOJIXO0JbI, IOCKOJbKY JarOT

BO3MOXHOCTB IJI1 KOMIIJICKCHOI'O 061H6T€0peTI/I‘-IeCKOFO HCCIICAOBAaHUA aIBOKATYPHI,
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BaKOHOMCpHOCTCﬁ €C pas3BUTHA C Y4UYCTOM BCCX IMOJUTHUYCCKHUX, COLUAJIBHBIX,

IKOHOMHUYECKUX (PAKTOPOB pa3BUTHA FOCYAAPCTBA, a TAK)KE UCTOPHUUECKON CUTYaIUH.

§ 1.2. Haqublﬁ NOoTEHIHUAJ METOAAa MPaBoOBOIo MOoAC/JIMPOBaAHUA B
HCCJICIOBAHUN A/IBOKATYPBI H aHBOKaTCKOﬁ ACeATCJIbHOCTH

Hcnonb30oBaHne MeTona MPAaBOBOTO MOJIEIUPOBAHUA B  TECOPETUUYECKOM
VCCIICIOBAHUY WHCTUTYTA aJBOKATypbl SBIIETCA NPUOPUTETHBIM HAIPABICHUEM
COBPEMEHHOIO HAY4YHOTO TIO3HAHMsS. leopernyeckas onepanus HWHCTUTYTa
aZBOKATYpbl U aJBOKATCKOM JEATECIBHOCTHM C IOMOINBID 3aMEHbl IIpeaMeTa
VCCIICOBAHNSI €T0 AHAJIOrOM, JAaeT BO3MOJKHOCTH IOHATH MPUPOAY M CYLIHOCTH
UCCIIEyEMOro O0BbEKTa M OOHapyX HUThb TEOPETUKO-MOJENbHBIN NOoTeHIHal. B
HACTOsIIEE BPEMSA METOJ MOZECIUPOBAHUA CTAJI OJHUM HU3 OCHOBHBIX UHCTPYMEHTOB
MO3HABATEJILHOM NIESITEIbHOCTH YEJIOBEKa, OYyUr CYIIECTBEHHOW XapaKTEPUCTUKOM
COBPEMEHHOI'O CTHJISI MBILIUICHMS.

Poct ponu moaenupoBaHusi B HaydHOM no3HaHuu T. Bomuernkas oObsIcHSET
BHYTPEHHE JIOTMKOW pa3BUTUS KOHKPETHOM HAyKd, HEOOXOIMMOCThIO B
GOJIBIIMHCTBE CIy4aeB OIMOCPEICTBOBAHHOTO MO3HAHMS 00BEKTHMBHON peanbHocTh.! B
ATOM IUJJAHE MOYKHO KOHCTaTUPOBAaTh, YTO MOSIBJIEHHWE W PA3BUTHE MOAECIMPOBAHUS
BBI3BAHBI [IEPEX0I0M COBPEMEHHBIX HAYK U3 OIACATEIILHO SMIIMPUUECKOTO YPOBHS Ha
YpPOBEHb A0CTPaKTHO-TEOpPETHYECKUH. ITOT APDEKTUBHBIM METOA TO3HAHUS
UCIIOJIb3YETCs Pa3HBIMU HayKaMH U 00JIaCTSMU 3HaHUM, U €CJIM paHbllle CyIIeCTBOBajIa
MBICIIb O TOM, YTO CyAbOa MOJEIMPOBAHUS — JIUIIb TEXHUYECKHE U €CTECTBEHHBIC
HAayKd, TO TEMepb €ro MCHOJb30BAHME W B HAayKaX OONIECTBEHHBIX CUMTAETCS

11e1€CO00Pa3HBIM U, 6OJIEE TOTO — NEPCIEKTHBHEIM. 2

! Bomuenkas, T.C. CoBpeMeHHbIE TIPOOIEMBbl MOAEIUPOBAHUS B KPUMHHAIUCTUKE M CIIEICTBEHHON MPAKTUKE : yueO.
nocobue / T. C. Bomyenkas. - Kanuaunrpan: M3n-so Kamuaunarp. yu-ta, 1997. C.6.
2 Bonuenkas, T.C. Yka3. pa6. C.6.
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Haubonee BaxkHbIe UCCleIOBaHUS B cpepe MOAECIUPOBAHUS ObLUIHA MPOBEICHbI
BO BTOpOIl mosioBuHe XX Beka. DakTopamu, KOTOpbIE 00YCIOBUIN CYIIECTBEHHBIMI
POCT U HHTEHCUBHOCTb TEOPETUYECKUX Pa3pabOTOK, CTAIM HOBBIE HAIPABJICHUS HAYKU
— KUOEpHETHKA, TEOPUS CUCTEM, a TAKXKE IMMUPOKOE MCIOIb30BAHUE CTATUCTUYECKHUX
JAHHBIX, MATEMATHYECKUX METOJOB W KOMITBIOTEPHBIX TEXHOJOTUN TIpH 00paboTKe
pEe3yJIbTAaTOB [IO3HABATEIILHOM AEATEIbHOCTH.

OnHako TMOCTENEHHO METOJ MOJCIMPOBAHUS TMPOHUKAET B  HAYKHU
IOPUUYECKOTO IHKJIA, KOTOpBIE SIBISAIOTCS OOBEKTUBHBIM U 3aKOHOMEPHBIM
IIPOLIECCOM TIOCIIEAYIOIIETO PA3BUTUs METOJIOJOTUM IIpaBa B THOCEOJIOTHMYECKOM
aCIIeKTe. DTO YTBEPKACHUE SABISCTCS XAPAKTEPHBIM U JJISI UCCIICIOBAHUS UHCTUTYTA
aZBOKATyphl, IIOCKOJIBKY B IIPABOBBIX CHUCTEMax IMPOIUIOTO U COBPEMEHHOCTH
GYHKIIMOHUPOBAIM WM (DYHKIIMOHUPYIOT JOCTATOYHO pa3Hble OpraHU3alMOHHO-
MIPaBOBbIE CTPYKTYPbI IPABO3AIMUTHOTO XapaKTepa, a TAKXKE pa3HbIe CLIOCOObI, BUABI U
HalpaBJICHHUs  MPABO3AIIUTHOW  JAECATEIBHOCTU.  MojaenupoBaHue  peliaer
MMO3HABATEIbHBIC 3a7a4d, MOTOMY OMNPEACNSAETCS KaK METOJ MO3HAaHWs, KOTOPbIN
3aKJIF0YAETCS B U3YYEHUH OKPYKAFOIIEr0 MUPa HA OCHOBE IMOCTPOCHUS MOJIEIIEH.

Metox npaBOBOrO MOJEIUPOBAHUS CIHYXKHUT Il CO3JAHUSI TEOPETUUYECKOM
MOJENN PEAIBHO CYLIECTBYIOIIMX NPOLECCOB WM SBICHHM, KOTOpas MOIJIEKHUT
HAyYHOMY HKCCJICIOBAHUIO C LETBI0O OOBSICHEHUS ITHX SBJICHUM U XapaKTEPU3yET
CTPYKTYPHBIA 3JIEeMEHT 00bekTa mno3HaHus. ClenoBaTenbHO, B TPOLECCE ITOrO
VCCIICIOBAHUSI HMHCTUTYT aJBOKATypbl WM  OINPEACIICHHAs  XapaKTEPUCTHKA
aJIBOKATCKOW JIEATETLHOCTH OYyIyT 3aMEHEHbl Ha AHAJIOTHYHYIO TEOPETUUYECKYIO
MOJIE/Ib, YTO TO3BOJMUT U3YYUTh OOBEKT MO3HAHMS IyTEM HCCIICIOBAHUS JTaHHOU
TEOPETUYECKOW MOAENU. DTOT MeToj, oTMmeuaer ['. PomaiioB, mpeaycmaTpuBaer
CO3/IlaHH€ a0CTpParupoOBaHHBIX OT )KU3HEHHBIX peaJuii MOJIeIeH, KOHIIETIIIUM, SIBICHUH,
BOOOIIE, U3yUYEHHUE CO3JAaHHBIX MOJENEH, a 3aTeM pacHpOoCTpaHEHUE MOJYyUYEHHBIX

CBeHeHHﬁ, Ha OTHOMMCHHBIC SABJICHUA, CYHICCTBYIOIINC B pea.TII)HOCTI/I.1

! Pomamios, P.A. Teopus rocysapctea u npasa. Kparkuii kypc/ P.A. Pomamos. - CTI6.: ITutep, 2010. — C.114.



17

MopenvpoBaHue ONUpAETCsl HA UL MOJ00UsI, KOTOPOE AOIMYCKAeT HAIUYUE
MEXIy pa3HbIMH OOBEKTaMH B3aMMHO OJIHO3HAYHBIX COOTBETCTBUUA. 3Has
XapaKTEPUCTUKU OJIHOTO M3 HHUX, MOXHO C JOCTaTOYHOM YacThIO YBEPEHHOCTH
pasIyMbIBaTh O APyrom.’

B nuteparype OTCYTCTBYIOIIEH €IMHCTBEHHBIM MOAXOJ K TMOHUMAHHIO
KaTeTOpUHU «MOJIETbY», TEM CaMbIM 3TO CBHUJIECTEIBCTBYET O MHOTO3HAUYUTEIHLHOCTH
JIAHHOTO CJIOBA HE TOJNBKO B HAyKE, HO U B IPABe.>

Mognens [or mar. modulus — mepa, oOpasen] — 3TO KONHUS WJIM aHAJIOT
UCCIIEyEMOIo Ipolecca, MpeaMeTa WU  SBJICHUS, KOTOpO€ OTOoOpaxkaer
CYILIECTBEHHbIC CBOWCTBAa MoOJeIUpyeMoro oOwbekra. «Mogens, — nwumer B.
JleBaHCKUH, — 3TO LIETIOCTHAsI CUCTEMA MPEICTABICHUM O CYIIHOCTHBIX NMPU3HAKAX U
XapaKTEPUCTHKAX HEKOTOPOMl Jpyrod CUCTEMBbI (OpPUTMHAN), BOIUIOIICHHAS B
MaTEepUATBHBIX KOHCTPYKIMAX WU UH(OPMAITMOHHBIX (rpadnueckux,
CTAaTUCTUYECKUX, MATEeMAaTUYECKUX M TOMY M0JI00HOE) KOMIO3UIMIX; BbIICICHHAS C
OKpYXalollel cpelbl B COOTBETCTBUM C LENISAMH, 33JaHUSAMH W BO3MOXXHOCTAMH
uccleIoBaTeNsl; crnocoOHas JaTh HOBOE 3HAHUE O CHUCTEME — OpHUTMHAle WU
OKpYXaIOLLEH Cpesie, B PE3yJIbTaTe €ANHCTBA 3aKOHOB, KOTOPBIE JEHCTBYIOT B Pa3HBIX
chepax peansHocTH»® Cormamascsk ¢ B. Illtopdom, craeayeT npeqocTaBuTh TaKoe
ONpe/ieNieHNe  MOJEJH:  «MBICIEHHO  MpEACTaBleHHass WM  MaTepHUajbHO
peanu3oBaHHAs CUCTEMa, KOTopas, OTOOpakass WJIM BOCHPOU3BOAS OOBEKT
UCCIIEIOBaHMsI, CTIOCOOHAsl 3aMellaTh €ro TakK, YTO €€ M3Y4YeHHE JIaeT HaM HOBYIO
uHpOpMaIHI0 06 5TOM 00BEKTE».

Mopenu TpUHATO pa3lensiTh B 3aBUCMMOCTH OT croco0a M CpencTBa MX
MOCTPOCHUSI HA: MaTepualibHble (peajibHble) U HJealibHble (MHHMBIE). B Hamem
UCCJIEIOBAHUM  UCIIOJIb30BAIMCh  WJICATbHBIE  MOJENU, KOTOpBIE  SIBIISIOTCS

TCOPETUUCCKUM OIMMCAHNEM CHUCTCMHOI'O 3JICMCHTA HCCIICAYEMOTI'O 00BEKTA. O)IHI/IM

! Canbirnn, E.H. MogenupoBanue B nipase: npoGiiembl U nieperniektussl. C. 13.

2 benwix, C. B. TloHsTHe NpaBOBOW MOJENM NPEANPUHMMATENLCKON JesTenbHOCTH B Poccuiickoit Menepaunu.
[Dnexrponnslii pecypc]. - Pesxum pocryna: http://www.bmpravo.ru/show_stat.php?stat=891

3 Jlesauckuii, B.A. MopenupoBanie B CONMANLHO-IIPABOBBIX uccinenoBanusx / B.A. Jleanckuii; ots. pen. O. A.
T'aBpuios. - M.: Hayka, 1986. - C.20.

4 IItod¢, B.A. Monenuposanue u punocodus [Tekcr]/ B. A. Itodd. — M.: Hayka,1966. —C.19.
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13 BUJIOB MJICAJIbHOM MOJIEIIN SIBJIAETCS MPAaBOBasi MOJEINb, ITOJ KOTOPOU MMOHUMAETCS
CO3/laHHasi B pe3yjibTare aOCTpaklUMW, HAeaIu3aluu Wiu HabmogeHus, Gopma
O0TOOpa’KeHUS MPaBOBO (MU OKpYKaroei) NeHCTBUTENLHOCTH, U KOTOPas SBIISAETCS
CPEICTBOM OTBJICUCHHS U BBIPAXKEHUS BHYTPEHHEU CTPYKTYpPHI CIOKHOTO MPABOBOTO
siBJICHUsI (MJTM HATJSITHOCTh B ONMHCATENbHBIE OOBEKTHI BEIMIECTBEHHOTO MUpPA), HECET
uHdopmaiuio 00 OO0BEKTe WJIM BBINOJHAET CHEIUATbHYIO OMUCATEIbHYIO
(IEMOHCTPALMOHHYIO) 3a1auy. .

UccnenoBanne MOAENM OCYILIECTBISIETCA B HWMHUTAIMOHHOM PEXUME, YTO
MO3BOJISIET OILICHUTHh COCTOSHUE W JUHAMUKY OOBEKTa MOJEITUPOBAHUS, CBS3h C
MHCTUTYLUUOHAIBHOM CPENOM, NEPCIIEKTUBHOCTD TE€X WJIW APYTUX MpeBpalieHnii. Eciu
MOJEIb HE JAaeT HACTOSIIUX, JOCTATOYHBIX [AHHBIX M HE IO3BOJIIET JOCTUYb
HaMEUYEHHBIX 1eJeil, TO OHA JO0JHKHA ObITh OTKOPPEKTUPOBAHHON MJIM 3aMEHEHHON Ha
ApyTyio.?

B xauecTtBe XxapakTepHbIX 4epT mojeneid A. UepaaHIEB BBIAECISET TaKHE:

1) Monensb sBisieTcst GOpPMON OTOOpaKEHUS IEHCTBUTEIHLHOCTH;

2) MOZIeTb CO37IaeTCs B pe3yJsibTaTe aOCTPaKIUK, HACATH3aINHT;

3) Momaenb W HCCIEIyeMbI OOBEKT HAXOIATCS MEXKIYy COOOM B OTHOIIEHHUU
COOTBETCTBUS;

4) Moneiab CIYKUT CpPEIACTBOM OTBJCUYCHUS W BBIPAKCHUS BHYTPECHHEH
CTPYKTYPBI CJI0KHOTO SIBIICHHUS;

5) mMozmenb, OyAy4n 3aMecTHTENeM O0BEKTa, JaeT MHpopMalnio 00 00beKTe,
KOTOPBIU SIBJISIETCS MPOMEXKYTOUHBIM 3BEHOM MEXIY TEOPUEU U IEMCTBUTEIBHOCTBIO,
MMEET COJIePKaTeNbHbIN Xapakrep.®

CrnenoBarenbHO, B XOJI€ HW3YyYECHHUS CHUCTEMbl HMHCTUTYTa aJBOKATYPhl U

aJIBOKATCKOM JESATENbHOCTH HEOOXOAMMO ONpENeIuTh NpeaMeT, OOBEeKT U psij

! Bespykos, A. C. IIpaBoBasi MOJ€JIb KAK HHCTPYMEHT IOPHANYECKOM HAYKU U IPAKTUKH: aBTOPed. [HC. ... KaHI. IOPHI.
Hayk: cren. 12.00.01 «Teopus u mcTopus IpaBa ¥ rocyapcTBa; NCTOPHS yUSHHUH O TIpaBe U rocyaapcTse»/ bespykos A.
C. - Bmagumup, 2008. [DnekrponHsblii pecypc]. - Pexxum nocryna: http://www.dissercat.com/content/pravovaya-model-
kak-instrument-yuridicheskoi-nauki-i-praktiki

2 Canbirun, E.H. MoaenupoBauue B npage: npobiembl 1 nepcrektussl. C. 28.

3 UYeppaunes, A. @. Jloruko-s361koBbIe (peHOMEHBI B ropucnpyaeHimu [Teker]: monorpaguss  /  A.D. Yepaanies.
- M.: Hopma; M.: UH®PA-M, 2012. - C.124-125.
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MOCJIEA0BATENBHBIX ATANOB, HA KaXJOM M3 KOTOPBIX PELIAKOTCA COOTBETCTBYIOLIUE
3aJ]aHUsI TPABOBOTO MOJICIIMPOBAHUS.

OOBEKTOM MPaBOBOTO MOJIETUPOBAHMS SBIsSIETCS Ta cdepa 0O0IIEeCTBEHHBIX
OTHOIIICHWH, B KOTOPON HAIJICKUT PEaTU30BBIBATHCA MOJEIUPYEMBIM IMPABOBHIM
npeanucanusM. B Hamem ciywyae, 3TO OpraHu3anusi WHCTUTYTa aJBOKATYPhl U
O0COOEHHOCTH aJIBOKATCKOM AesTenbHOCTU. [IpeMeT npaBoBOro MOEIMpPOBaHUS, KaK
U TpeaMET HCCIeNOBaHMs, — OTO YacTh OOBEKTa, Ha KOTOPOM HampaBieH
MO3HABATEIbHBIA HMHTEpPEC. B mpaBOBOM MOJENMPOBAHUHM MOJEIEN aJBOKATCKON
NESATEeILHOCTH BHUMAHUE HCCIEAOBATENsl MOXET OBbITh OOpallleHO Ha XapaKTEepHBIC
OCOOCHHOCTH aIBOKATCKOM JEATENbHOCTU, KOTOPhIE OTJIMYAIOTCA B TOW WU JAPYroit
MIPaBOBOM cHCTeMe (HampuMep, MPaBOBOE PETrYJIMPOBAHHUE JIOMYCKAa WHOCTPAHHBIX
aJIBOKATOB WJIM KOJIMYECTBO MPOPECCUOHATBHBIX aJIBOKATCKUX OpTraHU3allni ).

Jlns pacnpeneneHus: MOJENIEN aJBOKATCKOM NESITEIbHOCTH BO BpEeMS HX
MOJICIMPOBAHUSI TOHAJA00MIOCHh HCCIEOBAaHUE KAaTErOpUU «THUIOJOTHU3AIUS» U
Pa3HUIBI MKy TIOHATUSIMU «KJIacCUDUKALM) U «TUIIOJOTU3aUs». B ropuandyeckoin
JUTEPAType MOHATUS TUIOJOTU3AIUMU U KIIacCU(PHUKAIIMK HEPEIKO MPUMEHSIOTCS KaK
cHHOHUMBI.! THOT1a TUIIONOTM3alMs TPAKTyeTCs Kak Bu knaccudukanuu. A. Canmon
BBIPa3WJI MHEHHE, UTO «TJ100ajibHasi TUIOJIOTHS — TO MpeporaTuBa oOIIel Teopuu
rocyJapcTBa M TpaBa, a Kiaccuukaius — 95TO TMpeporaTuBa CPaBHUTEIHHOTO
npasoseenus. [IoHATHO, 5TH 1Ba BUAA HE HOJKHEI IIPOTUBONOCTABIIATLC.

XOTd 3TO JBa POJCTBEHHBIX IIpUEMA I[IO3HAHUSA, OJHAKO, OHM SIBISIOTCS
OTHOCHUTEJIbHO CaMOCTOSATENIbHBIMHM, MPU TOM, YTO THUIIOJOTUEH CIEAyeT CUUTATh
COBOKYITHOCTb O0OOIIIEHHBIX 3HAHUM O TUITOJIOTU3ALIUH, CO3JaHUE COOTBETCTBYIOITUX
TUNIOB W TNPUBEICHUE WX K OINPEICIICHHOM CcHCTeEME. B  COOTBETCTBUH C
MPEJACTABICHUSIMU, KOTOPBIE CIOXHWINCh B HAay4dHOM JUTEparype, TMOHSITHE

«kiaccuukanus» (at. classic — kimace, paspsn u facere — genathb) paccMaTpUBaeTCs

1 Cm: Tuxomupos, 10.A. Kypc cpaBautensroro npasosenenus / 0. A. Tuxomupos. — M.: Hopma, 1996. — 432 c.
2 CanyioB, A.X. CpaBHUTENBHOE TPaBOBEIEHHE (OCHOBHBIE MPABOBBIE CUCTEMBI COBPEMEHHOCTH): YUEOHHK / IO/ Pel.
B. A. Tymanoga. - M.: Opucts, 2003. - C.123.
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KaK «CHCTEMA pACIPEIECIICHHS IPEIMETOB, SIBICHUI WA IOHATUN, HA KJIACChl, TPYIIIIbI
¥ TOMy II0J00HOE 110 OOLIMM IPH3HAKAM, CBOMCTBAMY. !

JI. PoxXkoBa CYMTAaET, YTO THUIIOJOTH3ALUS OTIMYAETCS OT Kiaccudukanuu
JBYMSI CYILIECTBEHHBIMU XapaKTEPUCTUKAMM:

1) npeaMeTOM THITOJIOTHYECKON  KIACCH(DHUKAIUU  SBISIOTCS  OOBEKTHI
oTpeieieHHOU cephl IeWCTBUTEILHOCTH KaK IIEIOCTHBIE CUCTEMBI;

2)  KjIacCH(PHMKAIMOHHBIC  paspsaibl  (THIBI)  SBJISIOTCS BBICIIUMH
KJIACCU(UKAMOHHBIMU Pa3panaMu.’

Tunonoruzanust U kiaccuPuKanus SIBISIOTCS CaMOCTOSITEIBHBIMU METOJaMHU
HAy4YHOI'O MO3HAHUS, HO €CIU KJIacCU(PUKALUUIO OyJeM OINpEeAeNaTh KaK pa3JeicHHue
oObeMa TOHATHUA Ha BUJBL, TPYNNbl WIX Jpyrue  Kiaccu(UKAIMOHHBIC
MHOKECTBEHHBIE 4YHMCJIa HAa OCHOBAHHWM ONPEACIICHHOTO IpU3HAaKa, CBOMCTBA, TO
TUTOJOTU3AIIUIO — KaK MPOIIECC TPYIIUPOBAHUS ONPEACIICHHBIX CUCTEMHBIX SIBJICHUMN
pealibHOU JCHCTBUTEILHOCTH Ha OCHOBE TEOPETHYCCKON MOJICINH (THIIA).

AJIBOKaTypa MO CBOE€H CYyTHM — CHUCTEMHOE SBJICHHE, TMPU HCCIICIOBAHUHU
KOTOPOTO HEOOXOJIMMO YYUTHIBATh KaK €ro CTPYKTYpY, MIPU3HAKH, OCOOEHHOCTH, TaK
U cucteMooOpasytonue cBs3u. [loatomy, B HccienoBaHuM OyIET yMOTPEOIAThCS
TEPMUH «TUMOJOTH3ALMS) JJISI  ONPENENICHUs] U XapaKTepUCTUKU  Mojelen
aJIBOKATCKOU JIEATECILHOCTHU

Upe3BblyallHO ~ aKTyaJIbHOM  HA  TIO3HABATEJIbHOW  CTaJAUMU  IPABOBBIX
WCCIIEIOBAHUM M Ha CTAaAud MOJCIMPOBAHUS MPABOBBIX MOJEIEH aJIBOKATCKOU
NEATEILHOCTH €CTh Mpo0sieMa BBIPAOOTKH OOBEKTHBHBIX KPUTEPUEB OICHKH
MIPaBOBBIX MOJIENIEH aJBOKATYyphl, YTO 0OecrneurnBasio Obl MOJHOTY U 3(PPEKTUBHOCTD

HAayYHOI'O UCCJICIOBAHUA.

! TonkoBelii crnoBaps pycckoro sseika / mox pexa. J. H. Ywmakosa. [Dnekrtporusii pecypc]. - Pexum mocryma:
http://dic.academic.ru/dic.nsf/ushakov/834494

2 Poxkoga, JI. T1. [I[pUHIUIBI U METOIbI THIIOJIOTHHI TOCYIaPCTBA U IpaBa: aBToped. auc. ... Kau. opul. Hayk: 12.00.01
"Teopus npaBa W rocylapcTBa; UCTOPHS IIpaBa M TOCYNapCTBa; UCTOPUS MOJMTUYECKUX U MpaBoBbIX yueHsrd" / JI. I1.
PoxkoBa. - Caparos, 1980. [Daektponnsiii pecypc]. - Pexxum mocrtyma: http://www.dslib.net/teoria-prava/principy-i-
metody-tipologii-gosudarstva-i-prava.html
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Kputepuii (rped. criterion — cpeACTBO AJIsI pEIlIeHHs ) — MPU3HAK, HA OCHOBAaHUU
KOTOPOTO OCYIIECTBIIAETCS KIacCH(DUKAIUS 4ero-1u60, Mepmio.t

K. Hpaiirepr u X. Kerny orMeuaor, 4YTO «TOJBKO (GYHKIHOHAIbHAS
OJTHO3HAYHOCTb, TOJILKO BBITIOJIHEHNE MPABOBBIMU WHCTUTYTaMH Pa3HbIX CTPaH OJHOU
U TOW K€ 3aJayu JIeNaeT BO3MOXHBIM U IeJecoo0pa3HbIM KaKoe-TO MPaBOBOE
cpaBHeHHe».? 0. THXOMHMPOB B POLIECCE ONPEEICHUS METOI0IOTUYECKHMX PABUIL,
BCIIOMHHAET U O «pa3pabOTKe 1 MPUMEHEHUN KPUTEPUEB OIICHKHU MOJ00US, OTINYUH,
¥ HECPAaBHUMOCTH IIPABOBLIX SABJICHUI1, HHCTUTYTOB U HOPM».>

HeoOxoaumo oTMETUTh, YTO BO BpeMsl IPOBEICHUS TEOPETUKO-TIPABOBBIX
UCCIICIOBAaHUI OOIMEe YepThl UCCIETYeMOro OOBEKTa MBITAIOTCSA BBIICTUTH Yalle
BCEr0 B HAIMOHAJIBHBIX CHCTEMaX OJHOW TmpaBoBoil cembu. Ha Hamr B3risn,
WCTIONb30BAaHUE TOJAO0OHOTO KPHUTEPHUS [UIsI TUIOJOTHU3ALMK MOJENIed HHCTUTYTa
aJIBOKATYpHI SIBISIETCS HEAOCTATOYHBIM U HEIIENIECOOOPa3HBIM, TOCKOJIBKY HHCTHUTYTHI
aJIBOKaTyphl B CTpaHaxX OJHOW MPaBOBOW CEMbU MOTYT CYIIECTBEHHO OTJIMYATHCA
Mexay coboil. Jla, OHM MOTYT UMETh M OOLIUE YEPTHI, HO OOUIME YEPThI CYIIECTBYIOT
U B MHCTUTYTE aJBOKATypbl CTpaH, KOTOpbIE MPUHAJJIEKAT K Pa3HBIM IPABOBBIM
cembsiM. Hanpumep, u BenukoOputanus, u CIIA, npuHaamexaT K cTpaHaMm OOIIeH
CHCTEMBI TpaBa, HO OpraHU3alvs aJBOKATCKOW AESITENFHOCTH OYEHBb OTIMYACTCS.
Haxe cpenm Ttakux crpaH, kak @Ppanuusa, Hranusa, Wcnanus wm Ilopryranus,
HaIMOHAIBHBIC TIPABOBBIC CHUCTEMBI, KOTOPBIX OYCHb OJM3KH W BBIILIA W3 OTHOU
KOJIBIOEJIH, aJIBOKATCKas JeATEIbHOCTh UMEET 3HAUUTEIIbHBIC OTIUYHS.

Tunomoruzarus agBOKATypbl pa3HBIX CTPaH JOJKHA OCYIIECTBIATHCS TI0
KPUTEPHUSIM, KOTOPHIC SBIISIOTCS BAXXHBIMH JIUII XapaKTEPUCTUKA UMEHHO WHCTUTYTa
aJIBOKaTyphbl, a HE MPABOBOM CHUCTEMBI, B TeJOM. J[JIsi TOYHOCTH TUIIOJIOTHU3AINH
HEOOXOJMMO HCIOJB30BaTh TPU3HAKH, KOTOPBIC SBIAIOTCA CHEIUPUICCKUMH,

BBI3BAHHBIMU OCOOCHHOCTSIMH OOBEKTa MCCIeNOoBaHMA. HekoTopwle ydeHble?, Ha

! Tonkoseiit cnoBaps pycckoro sseika / mox pex. JI. H. Vmakosa. [DnekTporHbIH pecypc]. - Pexum mocryma:
http://dic.academic.ru/dic.nsf/ushakov/834494

2 [1Baiirept, K. BBe/ieHne B cpaBHUTENBHOE MPABOBENEHHE B cpepe yacTHOro npasa: B 2-x T. [Tekcr] / K. Ipaiirepr, X.
Kéru ; mep. ¢ Hem. — M.: Mexnynap. otHowenusi, 2000. — T. 1. OcuoBsl. C.51.

3 Tuxomupos, 10.A. Kypc cpasrutensroro npasoseneuusm[Tekcr]/ 10. A. Tuxomupos. — M.: Hopma, 1996. C.57.

4 Jlexanos, C.A. AnBokarypa B 3anagHoil EBpoIie: OIBIT U COBPEMEHHOE COCTOSIHUE.
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HCCJIEIOBAHUSIX KOTOPBIX CTPOMUTCS 3Ta paboTa, OrpaHUYUIN OOBEKT UCCIEI0BAHUS
WHCTUTYTOM aJIBOKaTypsl B CTpaHax 3amagHoil EBpombl, cpaBHUBas 4epThI
aZBOKATCKOM JIESITENHHOCTH B HAIMOHAJIBHBIX CHCTEMAaX, KOTOPBIE BXOISAT B COCTaB
JBYX IPABOBBIX CEMEU: pOMAHO-TEPMAHCKOM M aHTJI0-CAKCOHCKOM ceMen mpasa. Ha
Halll B3IUIAA, JJISL OINPENEJICHUS IPABOBBIX MOJEJIEW HMHCTUTYTA aJBOKaTypbl U
aZBOKATCKOM JIESITENIBHOCTH HCCIENOBAHUS DJTHUX IIPABOBBIX CEMEN SBISETCA
HEJIOCTATOYHBIM, HEB3UPAs HA TO, YTO UX BIUSHHUE HA CTAHOBJIICHUE HALIMOHAIBHBIX
IIPABOBBIX CUCTEM MHOTHX CTpPaH MUpPa HE BBI3BIBAET COMHEHUU. B paMKax ITaHHOTO
UCCJICIOBaHMS TpeJyiaraeTca oOpaTUTh BHUMAaHHE HAa HWHCTUTYT aJIBOKaTyphl B
IIPABOBBIX CHCTEMAX, KOTOPBIE OTHOCATCSA K Pa3HbIM IIPABOBBIM CEMBSIM, C LIEJBIO
KOMIUIEKCHOTO HCCJIEIOBaHUsl HMHCTUTYTa aJABOKATYPbl B Pa3HBIX HAIMOHAIBHBIX
IPaBOBBIX CHCTEMAaX W THIIOJOTM3AalMK OOHAPYKEHHBIX MOJENEH aJBOKATCKOU
NEATEIIBHOCTH.

Hcnonb30BaHWEe TOYHBIX KPUTEPUEB UL  THUIIOJIOTM3ALUM  HMHCTUTYTa
aIBOKATYpPbl M aJBOKATCKOW NEATENBHOCTH  SIBJSIETCA JOCTATOYHO TPYAOEMKHM
npoueccoM. [IpaBunbHOCTh BbIOOpa MepeuHsi KPUTEPHUEB OIpPENessieTcs, B IEPBYIO
ouepeqb, BBINOJHEHHEM TpeOOBaHMUM, YTO MNPEABSBIAIOTCS K JIOO0OM JIOTMYHO
CTpoMHON Tunosnoruzauud. OCHOBHBIM CpeAM HUX SBISIETCA OTOOpaKeHHE
XapaKTEPHBIX MPU3HAKOB, MIPUCYIIUX BCEM 00BEKTaM CpaBHEHHUSI.

KpurepueM MOryt mociy>kuTb OCOOCHHOCTH (PYHKIIMOHMPOBAHUS OTIEIbHBIX
00BeKTOB HccienoBanus. Hampumep, kputepuem mnoadopa oOBEKTOB CpaBHEHHS B
TaKOW THIOJOTHU3AIMN KaK MOJENH OECIUIaTHOW MPaBOBOM IMOMOIIM, MOCTY>KUAJIA
GyHKUMS TPeNoCTaBICHUS aJBOKaTaMHU IOPUAMYECKUX YCIYr HACEJIeHUI0 Ha
OecraTHOM JJIsl HacesieHus ocHoBe. [1pu 3TOM MozeNn T0CTaTOYHO OTJIMYAIOTCS O/IHA
OT JIpyroil crnocoOOM TOCyAapCTBEHHOW OIUIaThl YCIYT aABOKATOB, PETYISIPHOCTHIO
IIPUBJICYEHHUS aJJBOKATOB, K TAKOMY POJY YCIYT, & TAKKE OpraHU3alUued CTPYKTYPHO
TEPPUTOPUANIBHBIX LIEHTPOB OECIIATHON MOMOLIN U TOMY MogooHoe. Mcxonast u3 atux
OTJINYMA M CXOACTB B MPAKTUKE Pa3HbBIX TOCYJAapCTB, YAAETCA IPOBECTH
TUTIOJIOTU3AIIAIO MOJIEJIeH OECTUTATHON MPAaBOBOM TTOMOIIH, KOTOPAsi MPE0CTABISICTCS

aJIBOKaTaMH.
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OYHKIUOHAIBHBIA MOAXOJ, MyTEM HCCIEIOBaHUS HOPMATUBHO-IIPABOBOIO
MOTEHIIMAJIa aIBOKATYPHI B Pa3HBIX MPABOBBIX CUCTEMAX, MMO3BOJISIET TAK)KE BBIJCIUTD
MOJieI TpoeCCUOHAILHON  CHEIUaan3alui, a TaKke MOJEIN aJBOKaTCKOU
MOHOIIOJIMY Ha MPEIOCTABIEHUE TPABOBOU TOMOIIH.

JIns BBIOENECHHS] CTaTyCHBIX MOJICJIEN MPEIOCTABICHUS IMPABOBOW ITOMOIIH,
UCIOJb30BaJIOCh OJHOBPEMEHHO HECKOJIBKO KPHUTEpUEB: 1) KTO BBIMOJIHSET
IIPABO3AIMUTHYO (PYHKIHIO (POJICTBEHHUKH, COCEN, APY3bs WK aIBOKAT, FOPUCT); 2)
OeCIIaTHOCTh JTAHHOW MPaBO3alUTHON JESITEIBHOCTH WM IJIATHOCTH ITPaBOBBIX
yCayT B BUJie roHopapa. OjHako A1 MOACITMPOBAHUS CTAaTYCHBIX MOJICJICH ITPaBOBOM
MOMOIIM 32 OCHOBY HEOOXOJAMMO BBIJICIUTH TJIABHBIM KpUTepuil (MMerommii oosee
BAXXHOC 3HAUYCHHE B IIOCTPOCHUH MOJICIH), KOTOPHIM SIBISETCS CaM CYOBEKT,
OKa3bIBAOIIMIA  TpaBoByr0  (pyHknutoo. VIMeHHO  CyOBEKTHUBHBI  MOAXOZ,
OoTOOpaxarolui MpeBpallleHue JNYHOCTU KaK CyOBheKTa aIBOKATCKOU JIeITeIbHOCTH B
crieu(PUIECKUX YCIOBHUSAX Pa3BUTHS TOCyJapcTBa M OOIIECTBA, JAa€T BO3MOXKHOCTD
JUUISL BBIICJICHUS MOJIEJIEN MPEIOCTaBIeHUs MpaBoBoil moMouu. Kpome Toro, ananus
oO0beMa TpaB M OTPaHWYEHUM ydacTHs HHOCTPAHHBIX aJBOKATOB B IPEIOCTABICHUH
MPABOBBIX YCIYr HAa TEPPUTOPUUA MPUHUMAIOIIETO TOCYAApCTBA, IMO3BOJISET
chopMUpOBaTh MOJIETU JOMYCKa MHOCTPAHHBIX aJBOKATOB.

Mopaenu pa3BuUTHS aJIBOKATypbl KakK COLHUAIBLHOTO-IPABOBOTO HWHCTUTYTA,
OpraHu3allid aJBOKATCKOM Tmpodeccuu, a TakKe OpraHu3allid aJBOKATCKOIrO
CaMOYyTPaBJICHUS MOTYT OBITh CKOHCTPYMPOBaHbI Ha OCHOBE HCCIEIOBAHUS
BHYTPEHHEW CTPYKTYpbl M CHUCTEMBI B3aMMOCBS3€M HHCTUTYyTa aJIBOKaTypsl. B
Ka4eCTBE KPUTEPHUSI BBICTYNA€T MHCTUTYT KakK MmpaBoBas kareropus. COOTBETCTBEHHO
B OCHOBY JJAHHBIX MOJICJIEH MOXET ObITh TIOJIOKEH MHCTUTYITMOHATBHBINA MTOAXO.

BwMmecte ¢ TeM, TEOpETUKO-TIPABOBOE MCCIEAOBAHUE MHCTUTYTA aJBOKATYPHI U
MOJICTTUPOBAHUS aIBOKATCKOM JI€SITEIbHOCTH, OCHOBBIBASICh Ha OOIIIEHAYYHOM METO/Ie
JUAJICKTUYECKOr0  II03HAHHUS,  OXBaThIBaeT  IMOTEHIMAd  BCEX  MOJXOJ0B
(UMBHIIU3AIIMOHHOTO, AKCHOJIOTHYSCKOTO, aHTPOITOJIOIMYECKOT0, CPaBHUTEIBHO
MIPaBOBOT'0, T'€PMEHEBTUYECKOTO, MUCTOPUUECKOTO, CUCTEMHOI0, CUHEPreTUYECKOrO,

CYOBEKTHOTO, MHCTUTYIIHOHAIBHOTO, (PYHKIMOHAJIBHOTO) K H3YYCHHUIO HHCTHUTYTA
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aIBOKATYyphl M  €ro HOPMAaTUBHO-NIPABOBOTO  MacchBa B  0000IIArOIINX
3aKOHOMEPHOCTSIX M B MHOTrooOpasuu (HopMm TposBieHHus coaepkanus. OmHako
BBIOpaB B KaueCTBE KPUTEPHS (PYHKIIUIO MPETOCTABICHUS aJBOKATaMU FOPUINICCKUX
yCIIyT, CyOBEKTa OKa3aHWs IPaBOBBIX YCIYT KaK HOCHUTENS MPpodeCcCHOHATBHBIX
KauecTBa, a TakKe aJBOKATypy KakK COLUAIBHO-NIPABOBOM MHCTUTYT, B KaueCTBE
OCHOBOTIOJIAralIIMX B paMKax JaHHOTO HCCIICIOBAHMS SIBISIOTCA CYOBEKTHBHBIH,
WHCTUTYIIMOHABHBIN ¥ (YHKIIMOHATBHBIA TTOAXOIBI.

Takum oOpa3oM, CyObEKTHBIN MOAXO0/, OTPaKAIOIIUNA MTPEeBpaIlleHUe TUIHOCTH
n ee NpodeCCHOHANBHBIX KAaueCTB M3 OOBIYHOTO 4eJioBeKa B MPO(ECCHOHAIBHOTO
aJBOKaTa, €€ IMOTEHIHalla KaKk CyObEeKTa aJBOKATCKOM JEesATEIbHOCTU B
crien(PUIECKUX YCIOBHUSAX Pa3BUTHS TOCYJapCcTBa M OOIIECTBA, JAa€T BO3MOXKHOCTD
JUIS. BBIJICJICHUSI MOJIENIC MPENOCTABICHHUS NMPABOBOM MOMOIIM, a TAKXKE MOJECIEH
JIONyCKa MHOCTPAHHBIX aABOKATOB. MHCTUTYLIHMOHAIBHBIA TOAXO, IMO3BOJISIIOLIUN
HCCIICIOBATh BHYTPEHHIOIO CTPYKTYpPY M CHCTEMY B3aWMOCBSI3€M HMHCTUTYTA
aJBOKATYphl, CO3/1a€T YCIOBUS Il MOJEIUPOBAHUS Pa3BUTHS aJBOKATYyphl Kak
COITMAJILHOTO-TIPABOBOT'0 MHCTUTYTA, OpraHU3aIluy aJBOKATCKOM MPOodeCcCHr, a TakxKe
OpraHu3alMyd aJBOKATCKOr0 camMoymnpaBiieHUsl. DyHKIIMOHAJIBbHBIM MOAXOJ, MyTeM
HCCIIEIOBaHUSI HOPMATUBHO-TIPABOBOIO MOTEHIIMAJIA aJIBOKATYPhI B pa3HbIX MPABOBBIX
CHUCTEeMaX, II03BOJIACT BBIACIUTH MOJACITH MNPO(ECCHOHANBHON CHeIaInu3aluy,
aJBOKATCKOM MOHOIOJIMM Ha TPEAOCTABJICHUWE TMPABOBOM MOMOIIU, a TaKXke

OecrIaTHOM TPaBOBOM TTOMOIITH.



25

I'naBa 2. Cy0beKTHBIH MOAX0/1 K MOAEJIMPOBAHUIO AIBOKATYPHI M aIBOKATCKOM
AeSITeJIbHOCTH

§ 2.1. CrarycHble MO/IeJIH IBOKATYPbI NPeI0CTABJIEHUS IPABOBOIl IOMOIIU

Kak ykxazano Bblllle, ITaBHOW OTJIMUUTEIIBHOW YEPTO CyObEKTHOIO MOAX0a K
MOJEIUPOBAHUIO aJIBOKATYPbI SIBJIIETCS €r0 HAIIPABJIECHHOCTh HA U3YYEHUE PA3BUTHS
JUYHOCTHU KaK 3aIMTHUKA, €ro Mpo(eCcCUOHANBHOrO MOTEHIHANIA.

Mogenu npenocTaBiIeHUs IPaBOBOM IIOMOIIM BO3MOXHO BOCCO3aTh, OIIUPASCh
Ha WCCIICNOBAHUA pPa3BUTHS aJBOKATYpPbl B MCTOPUYECKOM KOHTEKcTe. Tak,
aHAIIM3UPYST UCTOPUUYECKUN TIporpecc aaBokaTtypsl, C. JlexaHOB pa3iiMyaeT «HEMYIO
aZIBOKaTypy» B (hopme jororpados, CEMEHHYIO U CBOOOJHO-AOTOBOPHYIO aJBOKATYypy
¥ yciayru aaBokaroB. ! E. BacbKoBCKuii pasmenseT agBoKaTypy Ha: CEMEMHYIO H
JOTOBOPHYIO.?

Bmecte ¢ Tem, B3fB 3a OCHOBY B KaueCTBE KPHUTEpPHUS CTaTyCc CyObeKTa
IIPEAOCTABIEHNS NPAaBOBOM TOMOILIH, CUMTAEM BO3MOXHBIM MPOLECC Pa3BUTHUSA
aZBOKATYpbl PaCCMOTPETH B BUJE POACTBEHHONW MOJEIH aJBOKATCKON JEATEIbHOCTH,
po(ecCUOHANbHO-I0TOBOPHON MOJENM aJBOKATCKOW JAESTENbHOCTH, a TaKKe Kak
OCOOEHHBII 3TaIl pa3BUTHS — aJIBOKATypa, OCHOBaHHAs! HA IPABOBOM (PUKLIUU.

HccenenoBanuss UCTOpUM HMHCTUTYTA AaJBOKATYPbl, & TAaKKE COBPEMEHHOIO
COCTOSIHUS TO3BOJISIET ONPENEIUTh, YTO CHayaja NPABO3AMIMTHYIO (DYHKIUIO
BBITNIOJIHAJIM POJCTBEHHUKHU WJIM JAPY3bs UCTLA, KOTOPBIE COIPOBOXKAAIN €T0 B CYIE,
JNABAIA COBETHI M KAaK E€AMHOMBIIUICHHUKNA BBIPAXadu MOLIEPKKY M COUYYBCTBHE.
MMeHHO HaJlMune 3TOM KaTerOpHM 3alIUTHUKOB MPAB Y APEBHUX HAPOJOB IMOBIIHSIIO

Ha TIpoliece Kiaccuukanuy cCeMeMHON MOIENN aBOKATCKON e TeTbHOCTH.

! Jlexanos, C.A. Ansokarypa B 3anannoit EBporne: onbT u coBpemennoe cocrosuue. C.76.

2 Bacbkosckuit, E. B. Opranusanus agsokarypsl. U. 1-2 / E. B. Bacekosckuit. — CII6.: Tun. T1. TI. Colikuna, 1893.
[Onexrponnslii pecypc]. nekrponnas oubnnoreka «Hayunoe Hacneane Poccuny. URL: Pexxum nocryna: http://books.e-
heritage.ru/book/10079389.
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Tak, Hanpumep, B IPEBHUE BpEMEHA WHIAMBHJ HE BCETJa MOT WJIM JKEJaj
OTCTauBaTh CAMOCTOSITEILHO CBOM HapyuieHHble [IpaBa. Hampumep, B MOMEHT
HapyIIEHUs MpaB UHAUBHUIA, OH MOT ObITh OTCYTCTBYIOIIMM B MECTE UX HAPYIICHUS
WJIU TSDKEJIO TTOCTPaAaTh B pe3yJibTaTe MpecTymieHuss. Morio ObITh HApYIIEHO TTPaBO
c1a00yYMHOT 0, TSDKEJIO00JIBbHOT0, MAJIOJIETHET O, IPECTAPEIIOro Juua. B Takux cinyyasx,
MPEACTaBUTENISIMU CTOPOHBI B CyJ€, Yalle BCEro, ObUIM POJCTBEHHUKH, COCEIH,
TPY3bsl.

Cuavana, pecrnyonukanckuii ykian JpeBHed ['peruu cTpeMuiicss TpUBJICYb
rpaXkjaaH K JeATEeIbHOMY Yy4YacTHIO BO BceX cdepax OOIIECTBEHHOW >KHM3HU, Te
KOKIBIA M3 €€ TPaxkJIaH MOT peaJn30BaTh CBOM MpaBa U MCIOJHSI pa3HbIe
o0s3anHOCTH. [1o cymectByromuM B [peBHelt ['pernu 3akoHaM Kaxablid TPpEeUeCKHid
rpakJIaHUH JOJDKEH OBbUT caM OTCTamBaTh CBOU MHTEPECHI B CyJe, HE mpuderas K
MOCTOPOHHEN MOMOIIH, TO €CTh JIJIs CYJIOIPOU3BOJICTBA XapaKTEPHBIM OBLIIO CYpOBOE
MpaBUJIO — JJUYHO 3allUIIaTh CBOU IpaBa B cyje 0e3 MOBEPEHHBIX U aJBoKkaToB. Bcee
3a60THl OTHOCUTEIHFHO BEJEHMS MPOIIECCa JIOKUINCh HA CaMOTo TpakaaHuHa.l D1o
npaBuio Guocopcku 0O00CHOBBIBANT APUCTOTENh, OTMEUas, YTO «CTBHIIHO HE YMETh
3aIMIIaTh ce0s TEIOM, HO elle 0oJiee CTBIAHO HE YMETh 3alMIIATh ce0s CI0BOMY.
WcknroueHust U3 3TOro o0IIero mpaBuiia COCTABIISIINA KEHITUHBI, I€TH, UHOCTPAHIIBI,
KOTOPBIM MO3BOJISITIOCH UMETh CBOETO MPEACTABUTEINS U3 COCTaBa YWICHOB CEMBHU.

Bo Bpemena KueBckoii Pycu Ttakxe (QpyHKIIMOHHMpOBaia poOACTBEHHAs] MOJEIb
aJIBOKATCKOM JIEATEIBbHOCTH, KOTJa TMepBUYHBIC (YHKIHUU 3alIUThl OECIIaTHO
BBITIOJTHSUTM TIOCTYXH (CBUACTENN MOPSIOYHOCTH OOBUHSEMOT0), BUIOKH (CBUICTEIH
COBEPIIECHHOTO (hakTa), a TAaKKe POJICTBEHHUKH, COCEH, MPECTABUTEIN OOIIECTRA,
Tpy3bsi. DTO MPEICTABUTEIHLCTBO 0a3MpOBaIOCh Ha OObIYHOM mpaBe. Kogudukarms
«Pycckou mpaBawl» Tipu ApocimaBe MyIpoMm HE M3MEHWIA CYIIECTBEHHO IOPSAIOK
(GYHKIIMOHUPOBAHUS aJBOKATYypbl B BHUJE MPEICTaBUTEILCTBA POJICTBEHHUKOB H

CBUJETEIEH.

! TIpynuuxos, M.H. Ucropus rocyaapcTsa, OpaBa U CyA0IPOU3BOCTBA 3apyOexkHbIX cTpaH: yued. Ilocobue [Tekcr] /
M. H. Ilpynaukos. — M.: KOHUTU-TAHA 2007. C.77.

2 Aurnunsle puropuki [Texcr] /CoOpaHue TEKCTOB, CTaThU, KOMMEHTapHy 1oz ooml. pes. npod. A.A. Taxo-T'oau. — M.:
MI'Y, 1978. C.18.
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AHanu3upysi ICTOPUYECKUI MPOLIECC PA3BUTHS aIBOKATYPhl Y pa3HbIX HAPOJIOB
MOYHO BBIJCJIUTH CJIEAYIOIINE TPU3HAKKA MOJIETU POJICTBEHHOM aJBOKATYPHI:

1) nepBuyHasi popma aIBOKATYpHI;

2) y4acTue poJICTBEHHUKOB, COCEICH HITH JIpy3ei B Cy1e0HOM IpoIiecce;

3) BBIMOJHEHUS POJACTBEHHUKAMH, COCEISIMH WIH JAPY3bSIMH IPABO3AIMUTHON
GyHKUIMU; X POJIb B CYJEOHOM MPOIECCe CBOAUTCS K POJIM MPEJACTAaBUTEICH WM
3aIIUTHUKOB;

4) GecIIaTHOCTh JAHHOW MPABO3AIMTHOM JCSITSIBHOCTH.

Takum oOpa3zoMm, MOJENIb POJCTBEHHON aJBOKATYpbl — 3TO MEepBUYHAs (popma
aJIBOKaTypbl, KOTOpas JAOINYCKAaeT y4acTHE B CyJIeOHOM IpOLecCe POJACTBEHHUKOB,
coceliel UM Jpy3eu Kak Mpe/ICTaBUTENeH WIIH 3alllMTHUKOB CTOPOHBI Ha OecriIaTHOU
OCHOBE.

B HEKOTOpBIX rocyapcTBax CyIIECTBOBAN MEPEXOAHBIN 3Tal OT POACTBEHHOM
aJIBOKaTyphl K — MpodheCcCHOHATBHO-JOTOBOPHON, OCHOBAHHBIN Ha MTPABOBOU (PUKIIHH.

[Ipumepamu npaBoBOi PUKLMK B aABOKATYpPE MOTYT OBITh CleIytouue (haKThl.
Kpeupr Ha [peBHem BocToke ObUTM MOCpPEIHMKAMU MEXIY YEIOBEKOM U borowm,
€IMHCTBEHHBIMH 3HATOKaMU B cdepe mpaBa v BEPIIWIM IPaBOCYAUe OT UMEeHH bora.
Cyne6nbie noenuHku B CpeIHEBEKOBbE OBLIM OJTHUM U3 CIIOCOOOB PEIIEHUS CIIOPOB
(oxa3piBaHUE, OOBUHEHHE) U MPOUCXOIMIN B BUJIE BOOPYKEHHOTO €IMHOOOPCTBA
CTOPOH WM HUX TMpeACTaBUTENEH TMepea CyaoM, MOOeAUTeNb MTPOBO3TIAIAICS
IOPUIMYECKU MPABBIM B 3TOM CIIOPE U BHIMTPBIBAI Cy . THCTUTYT matpoHaTta, KOTOPbIi
mocyiie OocHoBaHusi Topona Puma B 753 r. 10 H. 3. cram ocoOeHHOH (opmoii
MpEeOCTaBICHUS aJBOKATCKUX YCIYT W BHEC OCOOCHHBIA MPUHIIUII B Pa3BUTHE
JTPEBHEPUMCKOM aJBOKATYPHI - IOJIHOE IOPUINYECKOE 3aMEILEHHUE TATPOHOM KIIUEHTA,
HaxOJISICh C HUM B OTHOILICHUSIX, IOJIOOHBIX CEMEHHBIM.

Knuent (cBoOOMHBIN dYenoBek), u30paB cebe MarpoHa W3 YMCIAa KPOBHBIX
PUMCKHX TpaxaaH (MaTPUIMEB ), TPUMHCHIBAIICS K €T0 POAY, MPUOOIIAJICS K POAOBOMY
KyJbTy W TMOJy4aJl TIPaBO HA3bIBATHCS POJIOBHIM HMMEHEM, OH CUHUTAJCS, Kak Obl
YCBIHOBJIEHHBIM MaTpoHa. ETo OTHOIIEHWS K MaTpoHy ObUIM HE TOJBKO IMOJ00HBI

CCMCﬁHBIM, HO CHHUTAJIMCh AaKC BLIIIC, CBAIICHHBIMU, ITOCKOJIBKY POACTBCHHUKH HC
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BCErJia Y4aCTBOBAJIU B POJIOBOM KyJbTE, a KIHUEHT MPUHUMAJICA K POAY TOJBKO MpPH
9TOM YyciaoBUH. Hu OH, HM MaTpoH HE MOTJU BECTU THKOY APYr ¢ APYroMm, HH
CBUJIETEIBCTBOBATH JIPYT NMPOTHUB Jipyra. KimeHT Obl1 00513aH OTHOCUTHCS K MATPOHY
CO BCEBO3MO’KHBIM YBaKEHUEM, 3aTO MATPOH JOJIKEH ObUI BCIYECKH MPOTEKUPOBATH
KJIIMEHTY W 3alllMIIaTh €ro MHTEPECHl Mepe] CyAOM MOJO0OHO TOMY, KaK 3allyIIal
MHTEPECHI CBOUX POACTBEHHHUKOB.!

Tonpko maTpuniy y4acTBOBAJIM B TOCYJAPCTBEHHBIX JeNlaX M JOMYCKAINUCh K
BBITIOJIHEHUIO OOIIECTBEHHBIX JOJITOB, YYaCTBOBAJIM B MPaBOCYJMU M 3alllUIIAIH
CBOMX KJIUEHTOB B cyJie. Bo BpeMeHa OTCYTCTBHS MUCAHOTO MpaBa K U3JJaHUIO0 3aKOHOB
XII Tabnun marpunyu ObUIM €AMHCTBEHHBIMH, KTO OBLIM 3HAKOMBI C MPABOM U €ro
npuwioxkeHueM. W moka cyiiecTBoBaJl HHCTUTYT MaTpoHaTa, MOTPEOHOCTh 3allUTHI
MpaB KJIMEHTOB Mepe] CyAOoM Obljla JOBOJIbHA MHCTUTYTOM IAaTpOHATa, KOTOPBIMA B
COBPEMEHHOM IMOHMMAaHUH SBJISIETCS] IPABOBOW (PUKIIMEH.

B pesynbTate HOBBIX MOJUTHYECKUX U COIUATBHBIX U3MEHEHUM, CBSI3aHHBIX C
OBICTPBIM POCTOM PHMCKOH TEPPUTOPHH W YBEIMYCHHEM HACEJICHUS, WHCTUTYT
naTpoHara ctai pacnaaarbcs. [Ipu HEOOIBIIOM YUCIE MATPUIIMAHCKUX POJOB U TIPH
OTPOMHOM KOJIMYECTBE TpakJaH HU3IIEro Kiacca, pa30OpOCaHHBIX HA OOJBIIOM
MPOCTPAHCTBE, NaTpUapXaJbHbIe OTHOIICHUS APEBHEro MaTpoHaTa CTaiu (PU3NUecKu
HEBO3MOKHBIMH.?

Co BpeMeHeM, KaK U3BECTHO, IMpaBO3allWTHAsA (YHKOUS Tepelnuvia Ha
MOCTOPOHHUX JIUI, KOTOPhIE TOMOTAIM UCTILYy BECTH MPOIECC, COOMPAIH IOKYMEHTHI,
MOJBICKUBAIM  CPEICTBA 3aUTBl W ToMy TmofoOHOe. COOTBETCTBEHHO B
OOIIECTBEHHBIX OTHOIICHUSX BO3HHUKIM TMPEANOCHUIKA TSI (OPMUPOBAHUS HOBOM
MOJENN poQeCCHOHATEHO-T0TOBOPHOM aJIBOKATYpHlI, rje TJIaBHBIMU
OTJIMYUTEIIBHBIMA OCOOCHHOCTSIMH SIBJISUTHCH 3HAaHHWE MPABO3AIMUTHUKA U TIJIATHOCTH
€ro yCIyT.

Ocobennoctr (HOpPMHUPOBAHUS JTAHHOM MOJIEIN aJBOKATyphl HauOoyiee SPKO

nposiBuuch B JlpesHux I peruu u Pume.

! Bacbkosckuii, E. B. Opranusauus agsokarypsl. 4. 1. C. 42.
2 Tam xe C. 43.



29

JleiictButensHo, MHorue yueHnole (BacbkoBckuit; JlexaHoB;, CHHEOKHIN)
COILIUITUCh BO MHEHMH, YTO 3a4aTKH COBPEMEHHOM aJBOKAaTypbl C(POPMHPOBAIUCH BO
BpeMeHa [lpeBHen I'peunu m [IpeBHero Puma, riae or opatopCcKoro MCKyCCTBa U
YMEHUSI 000CHOBATH CBOIO TOUYKY 3PEHHUS 3aBUCEI PE3YJIBTAT pa30UpaTenbCTBA JEia B
cyne. brnarogaps mOCTOSHHOMY pa3BUTHUIO 3aKOHOJATEIbCTBA W IOPUCIPYICHLUUU B
HpeBueit I'peniun u JIpeBHeM Pume cyaeOHOe NpeACTaBUTEILCTBO HaYMHAET
TpeOOBaTh BCEOOBEMITIONIUX 3HAHMN, a MOTOMY CYJAEOHOE MPEACTABUTEIBCTBO W3
CEMEMHOT0 U COCEICKOTO TMEPEPACcCTaeT B JOTOBOPHOE, OCYILIECTBISEMOE 3a
OIIPEEIICHHYIO IIJIaTy.

JIoroBOpHOE TPENCTaBUTENBCTBO B JpeBHeW I['penuu ObLIO 00YCIOBIEHO
YCIIOBUSIMHU, HEOOXOJIMMBIMU JUISI TOSBJICHUS aJIBOKATYPhI: I€MOKPAaTUYECKUM YKIIa]
pecnyOJauKH, pa3BUTOCTh OONIECTBEHHOM JKU3HHU, IMPOLBETAHUE OPATOPCKOIrO
MCKYCCTBA, YCTHOCTh M MyOJMYHOCTH Mpoliecca B CyJie, KOTOPBIM COCTOSUT U3 Hapo/a,
U, B [IpUJavy, TOCIOJCTBO COCTSI3AaTEIBHOIO MPUHIINNIA, KaK B TPAaXKJAHCKOM, TaK U B
KpUMHUHAJILHOM Tipouecce. IIpu Takux ycloOBHSIX [OJDKHA OblIa CIHMIIKOM PaHO
0003HAUUTHCSA MOTPEOHOCTh B CYNEOHOM 3aluTe ISl JIML, KOTOpbIE HE BIIAJENU
IOPHINYECKMMH 3HAHUSAMU U KpacHOpedyneM. !

Lentpom kynbTypbl B JpeBHeil I'peunu, HecomHeHHO, ObLIM Adunbl. Eie
[{uniepoH roBOpuIL, 4TO OPATOPCKOE UCKYCCTBO Pa3BUIIOCh UCKITIOYUTENBHO B AuHax
Y 4YTO OH HE 3HAET HU OJHOTO I'PEYECKOIr0 OpaTropa, KOTOPbIA Obl MPOUCXOAWI U3
JIPYTHUX MECT.

OT KpacHOpeuusi 3aBHCEIO0 MHOTO, IMOCKOJIbKY CyIbHU HE ObUIM 3HATOKAMU B
chepe mpaBa, OHM MOJJABAIUCH YOCKICHUIO CO CTOPOHBI OOJI€e YBEPEHHOTO H
UcKycHoro oparopa. Co BpEeMEHEM, CTOPOHBI Hayajly I0JIb30BAThCS YCIyTaMH
aororpadoB  (aukrorpadoB) — aBTOPOB  CYIEOHBIX peueld, U  TMEepPBBIM
npodeccronanbHbM nororpagom cuuraercs Aarudon (V B. 10 H.3.).2 Tem He MeHee,
jororpadusi He MOTJIa MOJTHOCTHIO YIOBJIECTBOPUTDH MOTPEOHOCTH B CyI€OHOM 3aIuTe,

HC TOBOPA YXKC O TPYAHOCTAX HM3YUdaTh HAU3YCTLH LCJILIC IIPOU3BCIACHUA, nororpaq)m[

! BacekoBsckuii, E. B. Vkas. pa6. U. 1. C.26.
2 Tam xe. C. 30.
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rojuiach JUIIb I OOBUHUTEIBHBIX M HCKOBBIX peyed M MOTJia MUMETh OYEHb
OTPAaHUYCHHOE MNPUIIOKEHHUE K 3alIUTHBIM peyaM U peruiukaM. J[elicTBUTENBHO,
nororpad MOT 3arojsl IPUrOTOBUTE IS CTOPOHBI HCK UM 00BUHEHHKE,! HO OH HE MOT
IPELYCMOTPETh X0/ JeNa, COAEpKaHne JOKA3aTeIbCTB 10 JAENIy U OTPUL[AHUE CTOPOH.

OpHako rocyaapcTBEHHBINH cTpoi A(UH HE MOT AOMYCTUTh HECITPABEATUBOCTH
U HEpaBEHCTBa B CyIeOHOM Ipolecce, MOTOMY CO BpPEMEHEM B IPOLECC Hayalu
JOMYCKaTh 3aIIUTHUKOB. OJHAKO, JIMYHYIO SBKY CTOPOH HUKTO He oTMeHsul. [locre
CBOEH peYH, CTOpOHA MpHU3bIBaja Ha MOMOIIb MNOCTOPOHHHUX JHIL POJICTBEHHHUKA,
BTOPOr'0 OpaTropa, Kak BTOPOCTENEHHOE JIMLO, KOTOPOE MOIJIO JOMOJHUTE €ro peyb.
N3BecTHOM ABISIETCA 3alllUTHAS Peub: « S 3amuinan cedsi, Kak MOT; 51 XOTeJl Obl, YTOObI
KTO-HUOYIb U3 MOMX JPY3€ii CKa3all Ha MO0 1ojib3y. Hauunaii, Jlemocen».?

Takum 00pa3oM, CHHErOpbl JOIMYCKAJUCh K 3alllUTE M0 NPOChOE CTOPOHBI, a
dbopma cyneOHOMW peur OTIMYalach MPOCTOTOM H  sACHOCThIO. FOpumnueckoe
MOJIO’KEHHE CHHETOPa OTINYAJIOCh OT MOJIOKEHHS CBUAETENS TEM, UTO CUHETOp HE HEC
OTBETCTBEHHOCTh 32 CKa3aHHYIO UM peub. Ero opatopckue crnocoOHOCTH MO3BOJISUIN
PACKpbITh CYIIHOCTh J€ja, U3J0KUTh OTPUIIAHME M JI0KA3aTeIbCTBA, KOTOpPHIE HE
ykazan kiaueHT. [lpodeccrmonanbhyto y4ueOy cuHeropsl He mpoxoauwitn. OmHako
U3BECTHO, YTO OyAYILIME CHHErOpbl YacTO OBbLIM MPUCYTCTBYIOIIMMH Ha CyIeOHOM
npoiiecce, a JlemocdeH BrepBbie BHICTYHII B KAYECTBE 3alIUTHUKA 110 Aeny B 19 ner.

XapaktepHoil mns cyneOHoro mpouecca [peBneld ['peunn Obuta eme onHa
dopma cymeOHOro 3alIUTHHUKA - TapakieT («cBHaeTenb decTh»). He Bcerma Oblia
HY>KHasl TIOMOIIlb B TOM 00bEeMe, B KOTOPOM €€ MPEIOCTaBIISII CHHETOP, B HEKOTOPHIX
ciydasix ObLJIO JOCTAaTOYHO BBICTYIUIEHUS, KOTOPOE MpaBIoi-HEeNPaB10il TOMOTJIO Obl
ybenuth cynei B mpaBoTe kiueHTa. [lapakieT oObSICHSIT OT/IeTIbHBIE OOCTOSTENHCTBA
nena, MOATBEPKIAl HECNPaBeIIMBOCTh OOBHMHEHHUS, BBICTYNAJl C PEUYbI0 O JIUIE
MOJICYUMOT0, BO3BEIMYMBAJI €r0 BHICOKHE MOpalbHbIE KauecTBa U TOMY MOJ00HOE.
[TapakyieT He CTECHSUICS B CPEACTBAX 3AIMTHI: OHU YMOJISUIM CyJed O MOMWJIOBAaHUU

MOACYIUMOTO, TIPUBOJUIN C COOOM €ro JieTei, poaHbIX U APY3€i, KOTOpbIe CBOMMU

! Bacbkosckuii, E. B. Ykas. pa6. U. 1. C. 28.
2 Tam xe. C. 31.
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CJIE3HBIMH MIPOCHOAMU JTOJKHBI OB CMSATYUTH CTPOTOCTh CyAa, Mpuberas K pasHbIM
TeaTpabHBIM BBIXOJKAM.

B JlpeBHeir ['pennn CyliecTBOBaIM TAaK HA3bIBAEMBIE «3HATOKHU IPaBay,
IOPUCKOHCYJIBTBI - IparMaTUKH, KOTOPHIE COMPOBOXKJAIW CHHETOPOB Ha CyJe U
COO0O0IIaTM UM B CiIy4ae HEOOXOAMMOCTH HYKHBI Iopuandeckue cBeenns. OnHako 31a
npodeccusi He MOJb30BAJACh IMOYETOM, 3TO OOBACHSETCS TEeM, YTO peciyOiuKa
npeaycMaTpuBalia 3HAHUE 3aKOHOB KaXKIbIM TPaXXJIaHUHOM, a OTJEJbHAasl Tpymia,
KoTopass MpodecCUOHANBHO H3ydaeT 3aKOHBbI, - MOIJIa [OKaYHYTh PaBEHCTBO
HaceJIeHUs B pecyOIMKe U 3aXBaTUTh BJIACTb.

Takum o0pazom, B JlpeBHel ['peruu cyiiecTBOBajio HECKOJIbKO mpodeccui,
KOTOpbIE OTBEYAIH MPU3HAKAM MOJIETN PO(PEeCcCCHOHATEHO-I0TOBOPHOM aJIBOKATYPHI,
r1aBHOM (hyHKIIMEH KOTOPBIX Oblia MOMOIIb KIIMEHTY B CyJ€: JIororpadsl CKIIaIbIBAIN
CyliIeOHYI0O pedb; CHUHEIrOpbl, B CBSI3U C 00SI3aTEJIbHBIM MPUCYTCTBUEM CTOPOH IPHU
pazOupaTenbCTBE Jiefia, MPOBO3IIIAIIAIN «BTOPAs, UTO MPUILET MOAAEPKATH CTOPOHY
Ha CyJie; MapakjeT yKa3blBajl Ha MOpajbHbIE KauecTBa KJIMEHTA, a IparMaTUKH - Ha
IOPUIMYECKHE OCOOCHHOCTH JienIa.

B JIpeBnem Pume Taxke GopMHUPYIOTCS BCE TIPEANOCHUIKH I (POPMUPOBAHUS
MoZen  IpodeccHoHaIbHO-AOTOBOPHOM  aJBOKaTypel. Tak, B  pe3yibTaTe
MOJINTUYECKUX M COIMATbHBIX U3MEHEHHM, CBSI3aHHBIX C OBICTPHIM POCTOM PUMCKOM
TEPPUTOPUU U YBEITUUCHUEM HACETICHUSI, OCJIO)KHEHHEM OOIIECTBEHHBIX OTHOILICHUH U
rocyaapctBeHHoro ctpos B 509 r. g0 H.3. [IpeBHuii Pum cran PecryOnukoii.

B 494 r. no H.3. TpOTHBOCTOSHUE IICOEEB W TATPUIIMEB TPUBOJIUT K
pacIIMpeHuIo MpaB MI1e0eeB U pa3pellIeHUs UX y4acTHs B MOJUTUYECKOM ku3Hu Pruma.
[Tocne sroro pecnyOnuMKaHCKHME WHCTUTYTHI Puma GopMHpYyIOTCS MO TPUHIUITY
pasaesieHus BJIACTU U KOHTPOJISI OPTAaHOB YIPABJICHUS APYT HAJ APYTOM.

Opuanueckass npodeccusi pas3BuBajach B JBYX HalpaBJEHUSX, U KpoMe
OpaToOpoOB, KPAaCHOPEUMBO 3alIUIIAIOIIMX CTOPOHY B CyJ€, IOPUIAMYECKUE YCIyTH

OKa3bIBAJIMChH IIPABOBEIaMH (COBETHHK IO ITPABOBBIM BOMPOCAM, TOJKOBATEb IPaBa),

! Bachkosekuit, E. B. Vkas. pa6. U. 1. C. 37.
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KOTOPBIE COCTABIISIIM MCKH, COTIPOBOXKIAIN KIMEHTA B Cy/I€, IPEICTABIISUIA BBIBOIBI
10 JICITY WJTH Ta’KE€ CAMHUM MPUCYTCTBUEM B 3aJI€ Cy/1a MOTBEPIKIATN CBOIO TIOIJICPIKKY
COOTBETCTBYIOMIEH cTopoHe. OHM HE WCIONHSIIA POJb MPEICTABUTENS (BBIPA3UTEIIS
WHTEPECOB) CTOPOHBI B MpoIecce, a ObUIM JIUIIL MOKIAAYUKAMU M IKCIIEpTaMu B
IIPSAMOM CMBICIIE 3TOTO CJIOB.

AnBokatypa B JlpeBHeM Pume xapaktepu3oBaiach pa3BUTHEM OPATOPCKOTO
HCKYCCTBa W OOJBIIMM IMOYETOM aJBOKATCKOW Tpodeccun W caMux 3alluTHHKOB.
[TpodeccnonanpHas MOATOTOBKA aJBOKATOB MPOMCXOMIIA B pyclie MOJyYCHUS
HAYYHBIX 3HAHUW U PA3BUTHS OPATOPCKUX HABBIKOB, HUKOTO HE JIOMYCKAJIUCH K 3aITUTE
0e3 peKOMEHJAIM WM3BECTHBIX OpaTOPOB, KOHCYJIOB W JPYTHUX BIHSTCIBHBIX
JUYHOCTEH. Ycmex ajiBoKaTa 3aBHCENl OT KPAaCHOPEYMBOCTH M YMEHHUS 3aBIAJICTh
ayautopued. OQHAKO B MPOLECCE aJIBOKATCKOW NIESATEIBHOCTH OIBITHBIC AJBOKATHI
4acTo OOpamaguch K HEJOMYCTUMBIM B HACTOSIIEE BPEMS CPEACTBAM 3alllUTHI
kueHTa. CymeOHas 3ammTa 0ObIYHO OTKPBIBAJA IyTh K BBICIINM TOCYAapCTBEHHBIM
JTOJDKHOCTSIM.

AJTBOKATCKOW MPAKTUKON OBIJIO 3aMpeIeHO 3aHUMAThHCS KEHIIMHAM U JIUIAM C
(GU3HYECKUMU U3BsTHAMU (CJICTIBIM, TIIYXHM, TICHXOJOTHYECKH HEYPaBHOBEIICHHBIM ).
Peun opaTopa He mojyiekana OrpaHHYEHUI0 BO BPEMEHHU, MHOTIa OHA MOTJIa JJTUThCS
HECKOJIbKO YacOB, HO CIIy4aJiOCh, YTO pPeUb 3aTATUBANIACH HA HECKOJIBKO JTHEH, U TOTaa
OpaTOPHI-3aTUTHUKHA CTOPOHBI TOBOPUIIH 110 ouepean. [1o 1peBHUM 00bIYasM KaxKI0M
CTOPOHE TMO3BOJIIIOCH UMETh TOJIBKO OJTHOTO a/IBOKATa, HO BIIOCIEACTBUU UX UYHUCIIO
MO>KHO OBIJIO YBETMYHUBATh. FIHOT1a KOJTMYECTBO aIBOKATOB JOXOJIUIIH J0 IBEHAIIIATH
OT Ka’KJI0M CTOPOHBL.?

AnBokarckuii roHOpap ObUT 3aKOHOAATEIILHO PErIaMeHTUPOBaH TOJIbKO B 204 T.
n0 H.3. 3akoHoM [{uHnmsa «O mapax W MpUHOIICHUSAX». JlaHHBIM 3aKOH 3ampermai

3alUTHUKY OpaTh WK 0OyCIaBIMBaTh TOHOPAP K Hayally pa3OupaTenbCcTBa Jiea, HO

! JIyny, A. A. Ansokarckas npodeccus B aHTHUHBIX cTpanax (V B. jo H.3. - V B. 1. 3.) [Texkcr] / A. A. Jlyny, U. 1O.
OcbkuHa // AnBokatckas npaktuka. — 2012. — Ne 2. — C. 44.

2 Cuneokuii, O. B. AnBokaTypa Kak MHCTHTYT NPaBOBOIM MOMOIIM M 3amuThl: YueOHoe nocobue[Tekcr] / O. B.
Cuneoxkuit. — Xapskos: IIpaso, 2008. C.28.
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BIIOCJIEICTBUM ObUIO pa3pelieHo aJBOKaTaM €ro Mojiy4arh IMOocjie OKOHYaHHUA Jiea B
BHJIE ITOJapKa.

OngHako mo Mepe pocrta PuMa mpoOHMCXOIAT CYIIECTBEHHBIE H3MEHEHUS B
PKOHOMHKE,  OOIIecTBe,  MOJUTUYECKMX  HWHCTUTYTaX, CaMOM  XapakTepe
JPEBHEPUMCKOTO ObITa, MEHTAJIILHOCTH €r0 TpaxaaH. PeciyOnnKaHCKUE UHCTUTYTHI,
YTO TaK XOpOIIO (PYHKIIMOHHPOBAIU BO BpeMeHa Pannelr PecniyOnuku, oka3pIBatoTCs
y)K€ HEMPHUTOAHBIMH il  OOecredeHus] HOPMAJIbHOTO  (YHKIIMOHUPOBAHHUS
pa3zHoo0pa3HbIX cdep rocyrapcTaa.

[locne nmapenus PecnyOnuku cyaeOHble ydpexaeHHs, a BMECTE C HUMH U
aJIBOKaTypa, UCHBITAIM CylleCTBEHHble u3MeHeHus. CyneOHas BiacTh Hepeluia oT
IIPEICTABUTENIEH HApOJa K UMIIEPATOPY, BEPXOBHOMY COBETY U IPABUTEIIHCTBEHHBIM
YUHOBHUKAM. [IpMHIMIBI TIACHOCTH M COCTA3AaTEIbHOCTU CTad OTPAaHUYHUBATHCS.
[TosiBUITMCH 3a4aTKM CJIEICTBEHHOIO MPOIECCa U MTUCbMEHHOM aneuIALH, & BMECTE C
TeM pa3BUIOCh B IIMPOKUX pa3Mepax 3a0dHOE OCyIIeCTBIeHHUE, 2 OTKpHITOE
OOBHHEHHE OBUIO 3aMEHEHO JIOHOCOM, TIpaBa OOBUHSAEMOIO TIPH O3TOM HE
cOOMIOIamuCh. AJBOKAThl TOJB30BAJIMCh KAKUMHU-IMOO CpPEIACTBAMH  3alllUTHI,
npeHebperast YeCTHOCTBIO, YBAXKEHHUEM, JI€TTMKATHOCTHIO M MOPaIbHBIM IOCTOMHCTBOM
paau xaxabl MojaydeHus roHopapa. Iloa Bo3geiicTBMEM 3THX MPUYMH MOSBUIACH
HEOOXOJMMOCTh B PEryJMpPOBaHUHM IOPUIWYECKON mpodeccun M periiaMeHTallu
aJIBOKaTCKOr0 TOHOpapa.

3akoH LuHiuus ObLT €IMHCTBEHHBIM PEryJIsTOPOM FOHOPAPHBIX OTHOIIECHUHN B
Ilpenem Pume, HO HemomepHas >XKaaHOCTh ajnBokaToB Mmmepun He moria ObITh
OCTAHOBJIEHA 3alpeToM Ha Mpeaplayliee AocyAeOHOe OOCYXKIEHUE W B3WMaHUE
roHopapa. Ilpu umneparope KnaBauu ObUI0 BBIHECEHO JCHEKHOE OTpaHUYEHHUE HA
aZIBOKaTCKUil roHopap B cymme A0 10 Thicsu cecTepuueB, HO U 3TO MPABUIIO JIOBKO

00XOIUIIH, TAHHO TPeOys OrPOMHEIX TOHOPAPOB.>

! Keamnun, B. A. Pannue 3akonbl 0 pockon B [[peBaem Pume: quccepranus ... JoKTopa ucropuueckux nayk: 07.00.03
/ Kpauraus Brnagumup Anekcanaposuu. - Bomoraa, 2015. C.289.

2 Bacbkosekui, E. B. Vkas. pa6. U. 1. C.58.

3 Kpamnun, B.A. Ykas. pa6. C.444.
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IIpu Anexcanape CeBepe OBIBIIMI MOPSAOK Belled ObLT MPUHIMIHAIBHO
u3MeHeH. JIroObie ycrmoBHs 0 TOHOpape UMENH TOJTHYIO CHITY, €CITM OBLIN 3aKJII0UEHBI
K [MOCTAaHOBJICHUIO pellieHus 1o Jieny. Kpome Toro, ajBokaThl MOJIYYUIN MPABO UCKA O
TOHOpape, cymMma KOToporo He mpeBbimana 10 Teicsu cecTepiueB, TO €CTh TaKChI
KnaBaus. Ecnu ke He ObUIO OTMEUEHO HHKAKOTO YCIOBHS, TO CyJ MO TPeOOBAaHHUIO
a/JIBOKaTa JI0JDKEH ObLT MPUCYIUTh EMY BO3HATPAXKICHUE, IS/l HA POJI JeJia, TaIaHT
aZBoKata, oObl4au aJBOKATYphl U BaXXHOCTb Cy/l€OHOM MHCTAaHIMH, B KOJUYECTBE,
KOTOPOE TOKE HE IPEBBILAET TaKCy».! Takum 00pa3oM, 3aKOHOATENLCTBO IPU3HATIO
MJIATHOCTD aJIBOKATYPHI.

Komekcom IOctunHmana anBokaTckas mnpodeccus NpHpaBHUBANACh K
rOCYIapCTBEHHOM ciy»x06e.? BbuIM omnpeneneHpl KpUTEPUHU JOMYCKa K aJBOKATCKOM
npodeccuu, aABOKaThl BHOCHIIMCH B CIIUCKHU MO pePEeKTypaM B MOPSAKE UX JOIyCKa
K npodeccun, cHOpMHPOBAIUCH KOJJIETMH aABOKAaTOB. COCTOSAJIOCH pa3JeieHHUe
anBoKaTckoi mpodeccur Ha mTaTHbIX (Statuti) m cBepxmratHbix (SUpernumerarii)
aJIBOKaToRB.>

I'ocypapcTBO  perysMpoBajgo BCE acCHEKThl aJABOKATCKOW JAESTENbHOCTH:
PEKTOPBI, IPOKOHCYJIBI MPOBOAWIM pacciielOBaHUE, IPUHUMAIIHA 3K3aMEH, JOMyCKaln
K aJBOKAaTCKOM JesATeNbHOCTH, pa3Oupanu M pelanud Jena o0 aJBOKATCKUX
MPECTYIICHUSAX U MPOCTYNKAaX aaBOKAaTOB. BakHeWIIMMKU HAPYIICHUSIMU CUUTAIHCH
HECOOJII0JIEHHE aIBOKATOM 3aKOHA O TOHOPape U U3MEHA KIIUEHTY.

[lepen Hauamom pa3zOupaTeNbCTBA KaXAOro CyAeOHOro Jena aaBoKar
IPOM3HOCHII TpohecCHOHaNbHYIO npucsry. Ha cyne nomkeH ObuT BO3IEpKUBATHCS OT
OCKOpOUTENBHBIX BBIPAXKEHUIN M 3aTSATMBaHUs Mpolecca. Ecnu anBokaT oTKa3bIBayICs
MIPEICTABIIATh HHTEPECHI KJIMEHTA, YOSKICHHBIN B €70 MOPATBHOU WU IOPUINIECKOM
HEIpaBoTe, TAKOW KJIMEHT HE MMEJ MpaBa MpUIIaiaTh HOBOrO aJJBOKATA JIJISl 3aIIUTHI

CBOUX IIpasB. ManooOecreueHHBIM rpaxxagaHaM TrapaHTHpOBalaCb 3alidTa 110

! Bacekosckui, E. B. Vkas. pa6. Y. 1. C.60.
2 Tam xe. C.63.
3 Tam xe. C.64.
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HA3HAYCHHUIO. 3aHATHE aJJBOKATCKOM JAESTENIbHOCTHIO OBLIO 3aMpPEelIEHO JHIIb CYIbSIM
¥ HAMECTHMKAM IIPOBHHIMUIA. 1

Bo Bpemena PecnyOnuku m Mmmepun opranuzanus pUMCKON aBOKaTypbl
npuobperna mpu3HaKd NpodecCHOHATBHOM, OJjaromapss TOHOPApHOW MpakTHKE H
pohecCHOHANBFHOM NEATEIBHOCTH MPABO3AIMTHUKOB, HO UMeJa JIB€ KPaHOCTH:

1) B pecryOIHUKaHCKHIA epHo/] OHa Obli1a a0COIIOTHO CBOOOHOM Mpodeccuei,
KOrJa JIt00OM YeNoBEeK, €CIU OH BIaJeN 3HAHHSAMH W YMEHUSIMH, MOT OKa3bIBaTh
JIPYTUM TpaxkaaHaMm IOPUANYECKYIO TOMOIIIb;

2) B mepuon Mmmepum Oa3upoBajiaCh Ha MPOTHUBOIMOJIOKHBIX MPUHIIMIIAX:
cB00OOa npodeccun ObliIa OrpaHUYEHA, a IPEACTABUTENH MPEBPATUIIUCH U3 OPATOPOB
B YHHOBHHUKOB.?

Cdopmuporannas B XI - X1l Bekax mikona riaoccaTopoB (ToJIkoBaTeNel mpaBa)
CTPEMHJIACh TEPEOLEHUTh W MPOAHAIM3UPOBATh HMCTOYHUKKA PUMCKOrO IMpaBa, a
MOCTTII0CCATOPHI (KOMMEHTATOPHI MpaBa), KOTopble npuiui uM Ha cmeHy B XII1 - XV
BeKax 0oJiblliee BHUMAHUE YIEISUIM CAaMOMY KOMMEHTHUPOBAHMIO 3aKOHOAATENIbHBIX
akToB. B TeopernueckoM 1uiaHe o0a HampaBJeHHs] BHECIU B IOPUIUMYECKYIO HAYKY
OTPOMHBIN BKJIaJ.

HoBoe Bpems Tak e BHECJIO B HAYKY O IPAaBE HOBBIE TEUCHHUS.

CaMbIMHM 3HAUUTENBHBIMU pabOTaMU TOTO BPEMEHU MOXKHO, 0€3 COMHEHMS,
cuutaTth Tpyasl M. Kanrta, JK. Pycco, I'. I'erens u npyrux. Becb ncropnyeckuii myThb
IOPUCIIPYJICHIIMU CBUIETENBCTBYET, UTO KaXK/1asi HOBAsi MBICIb HJIET JIUIIb HA MOJIb3Y
er, 0 yeM ToBopuT U caM M. KaHT: «... MOKa IOpUCTBI UIIYT CBOE NMOHATHUE IpaBa U
CHOPAT 00 5TOM, FOPUCTIPYICHIIUS )KUBA U PA3BUBAETC».

B XII - B nauane XllI BB. B 3anannoii EBpone npoxoaniio KOpeHHOE U3MEHEHUE
B CaMOW MpUPOJE TMpaBa KaK MOJUTUYECKOTO HMHCTUTYTAa - BO3HHUKAET KJacc
po(eCcCUOHANIBHBIX IOPUCTOB, KOTOPBIM coaepkaid NpopecCHOHANBHBIX CYAEH U

MPAKTUKYIOIINUX aJBOKAaTOB. AnBokatbl AHriauu, ®panuun, ['epmanum, Wrtanuwm,

! Bacbkosckuit, E. B. Ykas. pa0. U. 1. C. 65.
2 Cuneoxuii, O. B. Vka3. pa0. C. 31.

3 Hepcecsann, B.C. O0mas Teopys npasa U TocyAapcTa. YUeOHUK i IOpHANIECKUX By30B U (akynbreroB. [Texcr] /
B.C. Hepcecsnn — M.: Usnatensckas rpynna HOPMA — MTHOPA. — M, 1999. C.135.
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[Beitiiapun U apyrux crpan 3amaaHod EBpombl MOTYT rOpAWTHCS CBOMM JIaBHUM
MIPOUCXOXKICHHNEM W MHOTOBEKOBBIM IOPHAMYECKUM OmbITOM. [Iporiecc pa3Butus u
(GYyHKUIMOHUPOBAHUS aJBOKATYphl B Pa3HbIX €BPOMEHCKUX CTpaHax MPOUCXOIWI B
cnenupuIecKnX, TOJILKO UM CBOMCTBEHHBIX YCIOBUAX, KOTOPBIC MOPOIO 3HAYUTEITHHO
OTINYAIACH, YTO 00YCIOBUIIO CIIEU(PUKY MOJIETTH aJIBOKATYPhI B KaXI0U CTpaHE.

Heobxogumo  oTMeTuTh, 4YTO TpOo(ecCHOHATBLHO-IOTOBOpHAS  MOJEIb
aJIBOKATCKOM JACATEIHHOCTH Ha TeppuTopun Poccuu B 061mem Buie popmMupoBaiach B
HeCKoJIbKO dTamoB: mepuoa ¢ XV B. no 1864 r. — orpaHudeHHOE CyaeOHOe
peACTaBUTENBLCTBO; ¢ 1866 mo 1917 r. — kimaccuueckas MpUCSIKHAS aaBOKaTypa; C
1917 no 1991 rr. — coBeTckas rocyaapcTBeHHas agBokatypa; ¢ 2002 r. — He3aBucumas
KOpIOpaTHBHAs aJIBOKaTypa.

[TpuHIUTIEI COBPEMEHHOM aJBOKATYPhl BO MHOTOM CXOKH C TEM HACJICICTBOM,
KOTOPOE OCTAJICS OT IPEBHETPEUECKOr0 M, 0COOCHHO, pUMCKOTO TpaBa. J[ocTtaTouHo
OOJBIIIOE BIMSHUE HA MPOIECCHI CTAHOBJICHUS aJ[BOKATYPHl UMEIM UMEHHO TPY/IbI
MbicauTenen Jpesnero Puma.

AHanmu3 HCTOPUYECKMX HCTOYHHKOB TIO3BOJISIET BBIICTUTH  CIEAYIONIUE
MpU3HaKU MPOGeCcCUOHATBHO-TOTOBOPHON aJIBOKATYPHI:

1) yuactue nuna (aaBoKara, FOpUCcTa), KOTOPOE BiajaeeT MpopecCHOHATbLHBIMU
IOPUMYECKUMIA HaBBIKAMH M KBaIH(UKAIMEH, B CyaeOHOM Tpolrecce Kak
MIPEACTaBUTEIS, 3AlIUTHUKA CTOPOHBI WJIM OKa3bIBaeT KIWEHTY JPYryde IMPaBOBBIC
YCIIyTH;

2) BBITIOJHEHUS UM MPABO3ANIUTHON PYHKIUH;

3) AOTOBOPHBIN XapaKTep ITOM MPABO3AIMUTHOM JEATCIBHOCTH,

4) orata mpaBOBBIX YCIYT B BUJIE TOHOpapa;

5) agBoKaT BiaACET OPATOPCKUMH HABBIKAMH W MPUICPIKUBACTCS YETKHX
TIPUHITUTIOB.

0060011251 BBITIIECKA3aHHOE, OTMETHM CJIETyIOIIEE.

CyOBEKTHBIN MOAX0 K MOJCIMPOBAHUIO aJIBOKATYPHI MTO3BOJIMII OTPEICTUTh

CTaTyCHBIE MOJIENHM TPEIOCTABICHUS TPABOBOW TIOMOIIM, KOTOpPHIE OOYCIOBICHBI

HCTOPHUYCCKU-TIPABOBBIM  PA3BUTHUCM  IIPABO3ANIMTHHUKOB OT POACTBCHHHUKOB K
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npodeCcCUOHANILHBIM aJIBOKaTaM, OCOOEHHOCTSMH TOHOPAPHO-I0TOBOPHON MPAKTUKH,
KayeCTBOM  CIICHIMAJIBHO-TIPABOBBIX  3HAHWUW, COCJIIOBHOM  OpraHu3alued u
po¢heCCUOHATTBHO-ITUYHBIM COOTBETCTBHUEM.

B 3aBucumocTH OT craryca CyOBEKTOB MPEAOCTABICHUS IPABOBOM OMOIIH
CIENYET  BBIACIUTh CEMEWHYK)  MOJENIb  AJBOKATCKOM  JICSITEIBHOCTH U
po¢heCCUOHAIBHO-TOTOBOPHYIO MOJICIb aJIBOKATCKOM JISSITEILHOCTH, @ TAKXKE MOJICIh
aJBOKATYpbl, OCHOBaHHYIO Ha MPABOBOU (DUKIUU.

Mogenb poJCTBEHHOM aJIBOKATyphl - 3TO IIEpBUYHAsA (popMa aBOKaTyphl, KOTOpast
JOTyCKaeT y4JacTHe B CyJIeOHOM Mpollecce pOJACTBEHHUKOB, COCENICH WIIM IPY3eH Kak
MPEJCTAaBUTENIC WM 3alUTHUKOB CTOPOHBI Ha OeciulaTHOW oOcHOBe. Mojenb
nmpodeCCUOHAILHO-TOTOBOPHON aaBOKATyphl - 3TO (¢opma aJaBOKAaTyphbl, KOTOpas
JIOMyCKaeT ydacTMe B  CyJAeOHOM  TMpoliecce  JuIla, KOTOpOe  BIajeeT
po¢heCCUOHAIBHBIMY IOPUINYECKUMU HABbIKAMU, KaK MPEJCTABUTEIS I 3alIUTHUKA
CTOPOHBI Ha JIOTOBOPHOW W TUIaTHOW ocHOBe. Ilpu 3TOM MOjens nmpodeccuoHaabHO-
JIOTOBOPHOM  aJBOKATyphl  SBJSIETCA  COCJIOBHOM, 4Y€TKO  O(QOPMIICHHOM U
pPETJIAMEHTUPOBAHHOM, B OTJIMYME OT POJICTBEHHOW aJBOKATYpPbI, KOTOpAs SIBIISLIACH
HEOPraHW30BAHHOM U JOCTYITHOM JIJIsl BCEX.

[IpaBoBasi QukIMs WMeNa 3HAYUTEIBHOE BIMSHUE HA Pa3BUTHE aJIBOKATypbl U
Obls1Ta  OCOOCHHBIM  TIEPEXOJHBIM  ATAallOM OT CEMEWHOM  aaBOKaTyphl K
npo¢eCCUOHANIBHO-IOTOBOPHOM. Hampumep, Kpelnbl Kak TMOCPEIHUKUA MEXIy
yenoBekoM M boroMm ObLIM €IMHCTBEHHBIMH 3HATOKW mpaBa B JIpeBHem Bocroke,
MHCTUTYT natpoHara B JIpeBHeM Pume o03Hauan monHoOe OpUANYECKOE 3aMELICHUE
MaTPOHOM KJIMEHTA, HAXOSICh C HUM B OTHOIIICHUSX, TTOJOOHBIX CEMEHHBIM; Cy/1I€OHbIC
noeMHKU B CPEeIHEBEKOBbE CYIECTBOBAIIM KaK CIIOCOO PEIIeHUs TPABOBBIX CIIOPOB

U TOMY MOJIO0HOE.
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§ 2.2. Moaesu 10nycKa HHOCTPAHHBIX a/IBOKATOB

B To Bpemsa, kak mnpaBoBas rio0Oanu3alnys OXBaThIBAET BCE CTOPOHBI
roCyJapCTBEHHO-TIPABOBOM PEaJbHOCTH, HMHCTUTYT aJBOKAaTypbl pa3BUBACTCA B
COOTBETCTBHUH C OOIMEMHUPOBBIMH TJIOOATH3AIMOHHBIME TeHACHIMSIMU. COBpEMEHHAS
MIPAKTHKA YKA3bIBAET HA TO, UTO aJIBOKATHI UMEIOT MPABO OCYIIECTBIISITH aIBOKATCKYIO
JEATEIIBHOCTh B HECKOJIBKUX IOPUCIUKIUAX, YEM aKTUBHO IOJIB3YIOTCS.

B ocHOBHOM c(epa AesTeTbHOCTH MHOCTPAHHBIX aJIBOKATOB OIPAHUYNBACTCS
IOPUANYECKON ITOMOIIBIO B JIeJIaX, KAacarolIUXCs IMIPUMEHEHHUSI HOPM TI'Pa)KIaHCKOIO
[IpaBa, a TAK)KE NPUJIETArIIMX K HEMY CEMEMHOIO M aBTOPCKOro mpasa. Mcxona us
HOPM MEXIYHApOJHOIO0 YACTHOTO MPABa, B IPAXKJAHCKO-TIPABOBBIX OTHOILICHUSX MPH
Y4aCTUM HWHOCTPAHHBIX TpaXJaH WIM WHOCTPAHHBIX IOPUAUYECKUX JIUL, WIU
TPaXJAHCKO-TIPABOBBIX  OTHOUICHHSX, YCJIOXKHEHHBIX JIPYTUM  HHOCTPAaHHBIM
AJIEMEHTOM, B TOM YHUCJIE U B CITy4YasiX, KOrja O0BEKT rpakIaHCKUX ITPaB HAXOIUTCS 3a
pyOexoM, MOKET MPUMEHSTHCS TPAaBO HHOCTPAHHOTO TOCY1apCTBa.

Eme vaie mHOCTpaHHBIE aJBOKAThl 3aHATHI B cdepe OuzHeca. B pa3BUTHIX
a3MaTCKUX CTpaHax, Hampumep, Takux kak Cunramyp, Manaiizus, Kuraid, FOxHnas
Kopes, axkTuBHas JeATENBHOCTh WHOCTPAHHBIX aJBOKATOB BbI3BaHA POCTOM
WHOCTPAHHBIX WHBECTUIMA W pa3BUTHEM OwW3HEca, HauuHasi OT JIETKOM
IIPOMBILIJIEHHOCTH Y 3aKaHYMBAs CYJOCTPOCHUEM.

[[Iupokoe ydacTUEe HWHOCTPAHHBIX CIHEHUAIUCTOB, OCOOCHHO W3 CTPaH C
Pa3BUTON CUCTEMOM MTpaBa U 0OTaTOM MPAKTUKOM MPHU MPETOCTABICHUH FOPUTUIECKUAX
YyCIyT, WJET HA MOJb3y W KJIMEHTaM, W aJBOKATaM - TpakJaHaM IPUHUMAIOLIErO
rocyJ1apcTBa, MOCKOJbKY (popMHUpYyeT KOHKYPEHTHYIO Cpedy B 3TOH cdepe, sSABISIETCS
IIPEKPacCHOM NPOo(eCcCHOHATBLHOM CpeIol I pOCTa MECTHBIX FOPHCTOB, IIPUBHOCHT B
WX TIPAKTUKY BBICOKYIO FOPUAMYECKYIO KYJIBTYpPY COIIPOBOXKICHHS OM3HEcA.

Heob6xonumMo OTMETUTh, YTO HOPMBI MEXJAYHAPOIHOTO IIpaBa IO3BOJISIOT
rocyapcTBaM OTPAHMYMBATBH JOIYCK MHOCTPAHHBIX AJBOKATOB K MPEAOCTABICHUIO

opuanYecKoil nmomomu Ha ux Tepputopuu. Konrpecc OOH, npunsiB OCHOBHbIE
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MIPUHIINIIBI, KOTOphIE KacaroTcs posd ropuctoB (['aBana, 27 aBrycra - 7/ CeHTSOps B
1990 r.) !, sakpenmm mnonoXkeHHE, COTNIACHO KOTOPOMY TpPeOOBaHUE JIOOOTO
rocy/apcTBa O TOM, YTO aJBOKAT JOJDKEH OBITh TPaKIAHWHOM COOTBETCTBYIOIICH
CTpaHbI, HE PACCMATPUBAETCS KaK AMCKPUMUHALMOHHOE. 2

AHanu3upys 3aKOHOAATEIBCTBO WHOCTPAHHBIX TOCYJApCTB, MOKHO CHEJaTh
BBIBO/I, UYTO B 3aBUCHUMOCTH OT JIOIYCKAa HHOCTPAHHBIX aJJBOKATOB K MPEIOCTABICHUIO
IPABOBBIX YCIYI HA TEPPUTOPUHU TMPUHUMAIOIIETO TOCYAapcTBa (YHKIIMOHUPYIOT
3aIpelaonas, OrpaHuINBAIOIIast © CBOOOTHAS MOIEIIH.

3anpemniaroiias MOJeNib - y4aCTUE MHOCTPAHHBIX aJBOKATOB B MPEIOCTABICHUN
MPAaBOBOM TIOMOINM Ha TEPPUTOPHH TMPUHUMAIOIIETO TOCYAApCTBa 3aMpelieHO |
3aKJIIOYAETCS B IOJHOW HM30JIALIMKA MPAaBOBOM CHUCTEMBI TOCYJapCTBa OT YYacTHs
WHOCTPaHHBIX aJIBOKATOB.

Takas momens (yHkunonupyer B PecrmyOnmke Y30ekucraH, corjacHO CT. 3
3akona «O6 amBokarype» 1996 r.° amBoKaTOM MOXET OBITH TOJBKO TPAXIAHUH
PecnyOninku Y306ekucraH.

K npusnakam 3ampemiarorieii Moaenu IOMycKa WHOCTPAHHBIX aJBOKATOB K
MPEIOCTABICHUIO TIPABOBBIX YCIYT Ha TEPPUTOPUU TMPUHUMAIOIIETO TOCyAapcTBa
IPUHAICKAT:

1) y4acTiue HHOCTPAHHBIX aJBOKATOB B MPEIOCTABICHUH MPABOBOM MTOMOIIU Ha
TEPPUTOPUH TPUHUMAIOIIETO TOCYIaPCTBA 3aKOHOAATEIHHO 3aMpEIICHO;

2) mpaBoOBasi CHCTEMa HAXOJUTCS B MOJHOW M3OJSAIMK OT BMEIIATCIILCTBA B €€
MIPaBOBYIO )KMU3Hb NMHOCTPAHHBIX aIBOKATOB.

OrpanuuuBaromiass MoJeNb SBISIETCS HaumboJiee pacnpoCTpaHEHHOM U
3aKJIF0YAeTCsl B TOM, YTO B MPOIIECCE UMILIEMEHTALUM WHOCTPAHHBIX a/JIBOKATOB, TO

CCTh BKIIOYCHHC HHOCTPAHHOTO aJIBOKaTa K CHUCTCMC OpPraHOB HWJIWM HWHAHWBUOB,

! OcHOBHBIE MPHHIMIIBI, KACAIOIIMECS POJM FOPMCTOB: MPHHATHL BochMbiM Konrpeccom OOH 1o mpeaynpexaeHus
MPECTYITHOCTH U OOPAIIeHUIO C MpaBoHApymuTenssMu 27 aBrycta—7 ceHTsops 1990 r. [Dnextponssii pecype]. URL:
Pexxum moctymna: http://www.un.org/ru/documents/decl_conv/conventions/role_lawyers.shtml

2 Menbuuuenko, P.I. TIpaBoBoe MoJioxkeHUe MHOCTPAHHBIX aJBOKATOB B IPABOBBIX CHCTEMAX PasM4HBLIX IOCYIapCTB
[Texct] / P. I'. Menpamvenko // AnBokarckas npaktuka. — 2003. — Ne 1. — C. 34.

3 3akon PecnyGnukn Y36ekucran ot 27 nekabps 1996 Ne349 - | «O6 ansokaType» [DekTpoHHbIH pecypc]. - Pexum
nocryna: http://jurconsult.net.ua/zakony - stran - sng/2519 - Zakon - Respubliki - Uzbekistan - ot - 27 - dekabrya - 1996
- goda - 349 - | - Ob - advokature - Po - sostoyaniyu - na - 22-09-2009.html
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KOTOpBIE OKa3bIBAIOT aJIBOKATCKME YCIYyTrd Ha TEPPUTOPUHU TOCYAapCTBa, MECTHas
BJIACTh MOJKET YCTaHABJIMBAaTh, HEOOXOAMMBIE ISl 3alUTHl OOIIECTBA, YCIOBUS H
OTpPaHUYEHMS UX JONYyCKa K aIBOKATCKON IPAKTHKE,

B PecnyGnuke Monmosa ! momycka MHOCTpaHHBIX TpaXKIaH M 1ML 0O€3
IPAKJAHCTBA K 3aHITHIO aJBOKATCKOM JIESITEIbHOCTHIO 3aKOHOM HE IPEITYCMOTPEHO.
OnHaKO MHOCTpaHHbBIE aIBOKAThl MOTYT OCYIIECTBIISATh aJJBOKATCKYIO E€ITEIbHOCTD B
PecnyOnnke MonmoBa Ha OCHOBE JABYCTOPOHHETO J1oroBopa Mexay Coro3om
aZIBOKaTOB U KOpIOpalueill aJBOKAaTOB COOTBETCTBYIOLIEH CTPaHbl - MOCTOSHHO, a
BPEMEHHO TOJIBKO cOO001Ia C MOJIJaBCKUM aJIBOKATOM U ¢ coo01ieHrneM 06 3ToM Coro3y
aZIBOKaTOB. MIHOCTpaHHBIE a/IBOKATHl WM HHOCTPAHHbIE 3JBOKATCKUE KOHTOPBI MOTYT
peructpupoBaTh B Pecniyonuke MonjgoBa agBokaTckue (pUpMBbI AJis IPEAOCTaBICHUS
IOPUIUYECKUX KOHCYJBTAMM HUCKIIOUYUTEIBHO IO BONOPOCAM KOMMEPUYECKOM
nesATeabHOCTH. MHOCTpaHHBIM aJBOKaT HE MOXET BBICTYyNaTb YCTHO WU B
NUCBMEHHOM BHJE€ B CyAEOHBIX HWHCTAaHIMSAX M JAPYTUX OpraHax MpaBOCYAMs
PecniyOnuku MouiioBa, 3a UCKIIOUEHHUEM SKOHOMHUYECKUX CyIOB (CT. / 3akoHYy 00
aZBoOKaType).2

HNHocTpaHHBIM aJBOKaTaM MOXKET OBITh 3aIpeIlleHO BBICTYNATh B CyJaxX WM
JIpYrUX opraHax. B ux KOMIETEHIIMIO MOKET BXOJUTh MPEJOCTABICHUE FOPUINYECKON
IIOMOIIM TOJIBKO IO MPaBy IrOCYJAapPCTBA MPOMCXOXKICHUS WIH IPYroil FOPUCIUKIINH
(Jaiie MEeXIyHapOIHOM).

IIpenocraBiieHHe  MPaBOBOM  MOMOLIM  aJBOKaTaMU-MHOCTPAaHLAMH  HA
teppuropur Typuuu® sSBISETCS MCKIIOYEHHEM U OIPaHUYMBAETCH HCKIIOUMTETHHO
MPEIOCTaBICHUEM KOHCYJIbTAlMN U BHIBOJOB U3 YIOTPEOJICHHS 3aKOHOB rOCYJapCTBa,
YPOXKEHIEM KOTOPOTO SIBISETCS MHOCTPAHEL], WIIA MEXIYHAPOJHBIX IMPABOBBIX HOPM.
DTO OrpaHHYEHUE PEryiupyeT nearenbHocTh anBokaTtoB B KHP, Aszepbaiimxkane, a

Taxkke B MoJiaose.

! 3akon 06 agBokaType Pecry6muku Mongosa Ne 1260 or 19.07.2002 r.[Dnekrponnslii pecype]. - Pesxum gocryma:
http://lex.justice.md/index.php?action=view&id=335889&lang=2 &view=doc. [lata obpamenus: 20.01.2017 r.

2 Mapteinuuk, E. I'. Ansokarypa Pecriy6nuku Monyosa // Ansokarckas npakruka. - 2001. - Ne 5. - C. 40.

3 Turkey - Attorneyship Law Regulations Of The Union Of Bar Associations Of Turkey.[Dnextponnsiii pecypc].
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/TurkeyATTORNEYSHIP_1 1407227932.pdf


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/TurkeyATTORNEYSHIP_1_1407227932.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/TurkeyATTORNEYSHIP_1_1407227932.pdf
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B Slnonun cdepa npakTUKM MHOCTPAHHOTO aJBOKAaTa OrpaHMYEHa paMKaMu
paBa, B KOTOPBIX OH MOKET 3aHUMAThCS FOPUINUECKOM MTPAKTUKOI, 6€3 BO3MOKHOCTH
MPEACTABIATh UHTEPECHl KIMEHTA B SMOHCKOM cyne. [locime perucrpanuu aaBokaT
MMEET MPABO OCYLIECTBISATh B AIMOHUH TOJIBKO KOHCYJIbTAIMOHHBIE YCIYTH IO MIPaBy

CTpPaHbI IPOUCXOKICHHS. !

3akoH A3sepOaiikaHa 2

BKJIIOYAET OTIENIbHYI cTaTbio «lIpemocraBieHne
MPABOBOM NMOMOIIM WHOCTPAHIAMH», B COOTBETCTBUU C KOTOPOM OrpaHUYHUBAIOCH
MPEAOCTABJICHNUE IPABOBOM IMOMOIIM aJBOKATAMU-MHOCTPAHIAMU HCKIHOYUTEIBHO
IIPEIOCTABICHUEM KOHCYJIBTALIMK 1O IIPUMEHECHUIO 3aKOHOJATENILCTBA TOCYAapCTBa,
YPO3KEHIIEM KOTOPOTO SIBJIIETCS HHOCTPAHEL, TMO0 MEXTyHAPOIHBIX TPABOBBIX HOPM.
Kpome Toro, nomyck agBOKaTOB-WHOCTPAHIIEB Ha TEPpUTOpHIO A3epOaiikaHa K
Cy1IeOHOMY Yy4YacTHIO B TPaXKJIAHCKUX M KPUMHUHAIBHBIX JIeJlaxX, a TaKxke Jelax,
CBSI3aHHBIX C )KOHOMUYECKNMH CIIOPAMU, aAMUHUCTPATUBHBIMU MMPABOHAPYIICHUSIMH,
OCYILIECTBIISUICS TOJIBKO B COOTBETCTBUM C MEKIYHAPOIHBIMU JOTOBOPAMU.

C 1992 r. B KHP mHOCTpaHHBIM KOMITaHUSIM OBLTIO O(HITMAIBHO pa3perieHo
oTkpbiBaTh ouckl Ha Tepputopun KHP. Chawama sTto ObUlO B Tipejienax MpaBuiia
«oxHa ¢upma - oguH oducy. OgHAKO BIOCIEICTBUA OHU MOJTYYUIIN MPABO OTKPHIBATH
Bropoii oduc. Crneunud@ukoil mNperocTaBICHUS IOPUIUYECKUX YCIYr B CYyAEOHBIX
npoueccax KHP sBisiercs 1o, yro cormacHo ['paxnaHckoMy mpoueccyaaibHOMY
konekcy KHP B cinydae mpenpaBiaeHuss MCKa UM BCTPEYHOTO MCKA B HAPOJHBIN CyJ
WHOCTPAHIIBI, JTUIa 6€3 rpakIaHCTBA WM HHOCTPAHHBIC MPEATPUITHS U OpTaHU3AINH
MPUTIIANIAIOT 0053aTebHO KUTAMCKOTO aJBoOKaTa JUisl ydacTUs B TPaKIaHCKOM
nporecce. Eciam ke MHOCTpaHHasi CTOPOHA MPHUTJIAalIaeT aJBOKaTa CBOEH CTPaHbl, TO
ATOT IOPUCT MOXKET y4aCTBOBATh B IPaKJIAHCKOM MPOLIECCE JIMILb KaK JOBEPEHHOE
JM10, a He aaBokaT. KpoMe Toro, B COOTBETCTBUM C KUTANCKUM 3aKOHOJIATEILCTBOM

HHOCTPAHHBIC HOPHUANYCCKUC (bI/IpMBI HC HMMCIOT IIpaBa OKa3bIBaTb YCIYIrH IIO

! Pexosckuii, A.®. Ansokatypa SAnonuu [Texcr] / A.D. Pexosckuii / EBpasuiickas agsokarypa. — 2016. — Ne 1(20). —
C. 19.

2 3akon AsepbaiixaHckoii PecryOmuky 06 agBokaTax U afBoKaTcKoii geatensHoctr [Tekcr] / Anpokar. — 2007. — Ne
10.-C. 4-6.
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MPEACTABUTENIBCTBY HMHTEPECOB B cyAax. OHHM TakKe JIMIIEHBl BO3MOXHOCTH
KOHCYJIbTUPOBAHUSA IO KUTANCKOMY MPABY.

CrenoBarenbHO, YCIyTH, KOTOpPbIE MPEIOCTABISIIOTCS  MHOCTPAHHBIMU
opuandeckuMu - komnanusmu B KHP, derko ormenensl oT  yciyr, KOTOpbIE
MpeaIaraloT MECTHBIE aIBOKAThI, U OHU MEXTY COO00H (PaKTUIECKH HE KOHKYPHUPYIOT.
Omnpenensis chepbl, B KOTOPBIX THOCTPAHHBIE IOPUCTHI HE UMEIOT IIPaBa MPaKTUKOBATh,
3akoHoarenbcTBO KHP mipsAmo ykas3piBaeT BUIBI JEATEIBHOCTH, KOTOPBIMU MOYKET
3aHUMAThCSl TPEACTABUTEIBCTBO HMHOCTpaHHOW topuanueckoir Qupmbl. K HuM
IIPUHAJIEKAT: TPENOCTABICHUE KOHCYJbTAlMW I10 3aKOHOAATEIbCTBY CTPAH, B
KOTOPBIX aJBOKATHl THOCTPAHHOUW IOPUANYECKON (PUPMBI MOJYUUIIA TTPaBO pabOTaTh,
BEJICHUE I10 MTIOPYUYECHUIO 3aMHTEPECOBAHHON CTOPOHBI WM KUTAUCKON IOPUINYECKOU
bupMBI I0OpUIMUECKHUE Jiea B CTpaHe, TJIe€ UM pa3pelieHo padoTaTh B IOPUIMUECKOMN
chepe; MpenOCTaBICHUE TOPYYEHUS KUTAWCKON IOpUIMYECKOW ¢upMe BECTH
topuaudeckue Aena B KHP oT umeHu 3amHTEpecOBaHHOM CTOPOHBI 3a PyOexoM;
MOJJEPAKKA CKPEIJICHHBIX TMOAMUCAHHBIM JOTOBOPOM JOJITOBPEMEHHBIX JIEJIOBBIX
OTHOIIIEHUH ¢ KUTAWCKOU I0puandeckoit GupMoii B cepe BeIeHUs IOPUINIECKUX JIET;
npenocTaBiieHne MHGOPMAIMK  OTHOCHTEIBHO CHUTyallun B cdepe KuTanicKou
IOpHCIIPyAeHIHN.

CyliecTBYIOT TakKe€ WHIUBUAYAIbHBIE YCIOBUS JOMYCKa K MPEIOCTABICHUIO
IOPUANYECKUX YCIYT, KOTOPbIC MPEABSABISIIOTCA K JIMYHBIM KauyeCTBAM W HABBIKAM
WHOCTPAHHOTO a/iBoKaTa. OCOOEHHO YETKO MPOpadOTaHbl HHAUBUAYAJIbHBIC YCIOBHS
JIOITyCKa MHOCTPAaHHBIX aABOKATOB B 3akoHo1aTtesibeTBe CIIIA. MHOCTpaHHbIM aaBOKaT
MOJKET 3aHMMAaThCs aJBOKATCKOU JesaTenbHOCThIO B CIIIA, ecim: 1) noctur Bo3pacra
26 5et; 2) ObUT B TCUEHHWE HE MEHEE IATH JIET aJBOKATOM B I'OCYIapCTBE CBOETO
rpaxaanctsa; 4) HamepeBaercs uMmeth B CIIIA cBoit odwuc; 5) omiaTui MomuMHy 3a
BbIJIaUy JIULICH3HH.

PaccmoTpeHHas uMILIEMEHTAMsd WHOCTPAHHBIX aJBOKATOB IPOUCXOJUT B

ycTaHoBJIeHHOU (hopme. Ee ocylecTBIsIOT Wi CelMaIbHO HA TO YIOJHOMOYEHBIE

! Maryra, II. Angokarypa ITonnebecHoii./Angokarckas rasera. — 2010. - Ne 19. [DnektponHblii pecype]. - Pexum
nmocryna: http://www.advgazeta.ru/rubrics/11/543
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VCIIOJIHUTEIIBHBIE OPTraHbl TOCynapcTBeHHOM Biactu uiu cyn. B CIIA, nanpumep,
MMEHHO CYJbl BBIJAIOT MHOCTPAHLY JMLUEH3UI0 HA MPAKTHUKY KaK FOPUIUYECKOMY
KOHCYJIbTAHTY B KOHKPETHOM IlTaTe. !

B Jlomunukanckoit PecnyOnuke MHOCTpaHHBIE aJBOKAThI, KOTOPbIE HMEIOT
CBUJETENBCTBO Ha MPOKMBAHHE, UMEIOT MPABO BCTYNHTh B KOJUIETHIO aJIBOKATOB
IIOCJIE CAA4YM 3K3aMEHOB I10 3aKOHOJAATENBCTBY M HALMOHAIIBHOMY S3BIKY, OCTaBasCh
IIPU 3TOM aJIBOKaTaMH CBOMX CTpaH. IHOCTpaHHbIE aIBOKATHI, KOTOPbIE HE BCTYIUIH
K KOJUIETMHU aJABOKaToB JlomMuHMKaHCKON PecnmyOnmku, MOTyT y4acTBOBaTh B CYZAE
TOJIEKO BMECTE C MECTHBIM aJBOKATOM.?

NuauBuyaibHble TPEOOBAHUS PEIBIBIAIOTCS K HHOCTPAHHBIM a/IBOKaTaM BO
Bretname. THOCTpaHHBIN aIBOKAT MOKET IMOJIYYUTh JULEH3UI0 HA OCYILECTBICHHE
aZBOKATCKOM JEATEIBHOCTH BO BheTHAME, €ClIM OH: UMEET JEHCTBYIONIYIO JTULIEH3UIO
Ha OCYLIECTBJIECHUE aJIBOKATCKOW JEATEIbHOCTH, BBIJAHHYIO KOMIIETEHTHBIM OpraHOM
WHOCTPAHHOI'O TOCYAAapCTBa; MpuaepkuBaeTcss KOHCTUTYIMH W BBETHAMCKOIO
3aKOHOJATEIbCTBA; MPUIJIAILIEH HMHOCTPAaHHBIM  AJBOKATCKHUM  0Opa30BaHHEM,
BbETHAMCKMM aJIBOKaTCKUM OOpa3oBaHHEeM Ha paboTy B (Quinaie, WHOCTPaAaHHOU
aZIBOKaTCKOW (pMpMe WMJIM BHETHAMCKOM aJIBOKaTCKOM 00pa3oBaHHMU BO BreTHame.
Kpome TOro, HWHOCTpaHHBIM aJBOKAaT OrpaHUYEH B Y4YaCTUU B YTOJOBHOM,
IPaKJaHCKOM IPOLIECCE KAK 3alllUTHUK, IPEACTAaBUTEb IIPAB U 3AKOHHBIX NHTEPECOB
KJIMeHTa. MIlHOCTpaHHbIE aBOKAThl, YTO OCYIIECTBISIOT aJBOKATCKYIO NESITENBHOCTh
BO BpeTHame BlpaBe: 1aBaTh KOHCYJBTALMHU [0 BOINPOCAM MHOCTPAHHOI'O IpaBa H
MEXIYHApOJHOIO IpaBa; OKa3blBaTh APYIHE HOPUAMYECKHE YCIYyTH IO BOIPOCAM
WHOCTPAHHOTO ITPaBa; JaBaTh KOHCYJIbTALMHU IO BOIPOCAM BLETHAMCKOIO ITPaBa, €CIU
OHM UMEIOT BBETHAMCKOE BBICIIEE IOPHANYECKOE O0Opa3OBaHUE M YIOBJIETBOPSIOT

Tpe6OBaHI/I$IM, KOTOPLIC MPCABABIAIOTCA K BBETHAMCKOMY a,,JIBOKaTy.3

! Menbuuuenxo, P.I'. IIpaBoBOE MOJ0KEHHE HHOCTPAHHBIX aJBOKATOB B IIPABOBBIX CHCTEMAX Pa3JIMYHBIX FOCYIapPCTB

2 Hayuno-npaktuueckas koudepenuus B Jlomunukaunckoii Pecniy6nuke [Teker] / P.I. Menbauuenko // Ansokar. —
2007. —Ne 4. - C. 3.

3 3penos, A.IL. TIpaBoBoe perynMpoBaHME aABOKATCKON aestenbHocTH B ColmManncTHueckoil PecryGmuke BheTHam
[Texct] / A.IL. 3penos // Ansokar. —2007. — Ne 10. — C. 102.
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B Poccun ¢ npunstuem B 2002 r. denepanbHoro 3akoHa «O0 aaBoKaTCKOU

JEATENLHOCTH M aJBOKaType B Poccwuiickoit ®emepamum» 1

,  (YHKIIMOHUDPYET
OTpaHUYUTENIbHAS MOJECINb JOIyCKa WHOCTPAHHBIX aJBOKATOB K JEATECIBHOCTH Ha
TEPPUTOPUM IIPUHUMAIOLIETO0 T'OCYAapCTBa. AJBOKAaT MHOCTPAHHOIO T'OCYJIapCTBa,
KOTOPBIM HAMEPEBAETCSI OCYLIECTBIATH CBOIO AEATEIBHOCTh HAa TeppuTopuu Poccun,
JNOJDKEH IIOATBEPAWUTH IIPaBO HA 3aHATHE aJBOKATCKOW JEATEIIBHOCTBIO B
COOTBETCTBYIOILIEM WHOCTPAaHHOM TOCYIapCTBE M OBITh BKJIIOYEHHBIM B EauHbIN
peectp anBokaToB Poccun, KOTopelil Beaer Munucreperso roctunnu Poceun.

Takum  o0pa3oM, TMpuU3HAKAMHU OTPAHUYMBAIOLIEH  MOJAENM  JIOMyCKa
WHOCTPAHHBIX aJIBOKAaTOB K IIPEJOCTABJICHUIO INPABOBBIX YCIYI Ha TEPPUTOPUU
IIPUHUMAIOLLEr0 IOCYAapCTBa SABJISIOTCS:

1) y4acTiue HHOCTPaHHBIX aJBOKATOB B MPEIOCTABICHUH PABOBOM TTOMOIIY Ha
TEPPUTOPUH IIPUHUMAIOLIETO TOCYAAPCTBA 3aKOHOAATEIBHO PA3pPEILICHA;

2) MecTHas BJIACTh IO CBOEMY YCMOTPCHHUIO PETYJIHPYET YCIOBUS JOIyCKa K
aJIBOKaTCKOM  MpakTUKe (MPUHLMII ABYCTOPOHHETO  COIVIAILEHUS, MPHUHIIMII
B3aMMHOCTH, WHIUBUAYAJIbHBIE YCIOBUA JOIYCKA K MPENOCTABICHUIO IOPUANYECKUX
yCIyr) W OrPaHWYEHUs JAESITEIbHOCTH HMHOCTPAHHOTO aJBOKaTa Ha TEPPUTOPHUU
NPUHUMAIOLLETO TOCYyAapCcTBa (3ampeT Ha OTKPHITUE HHOCTPAHHBIMHM aJIBOKATAMHU
aZIBOKaTCKUX (UpM; 3alpeT Ha MPEeACTaBUTEIbCTBO B Cylax WM JAPYTUX OpraHax;
OTpaHUYECHHE NMPEIOCTABICHUS FOPUANYECKON ITOMOIIHU TOJBKO IO IIPaBy rOCy1apcTBa
MPOUCXOXKICHUS WIH IPYrod IOPUCAUKIMU (OOBIYHO MEKIYHAPOTHOMN);

CBoOogHas MoJenb MperycMaTpuBaeT JOMYCK MHOCTPAaHHBIX aJBOKAaTOB K
npakTuke O0e3 JoObIX orpaHudeHuil. MHOCTpaHHBI agBOKAT, JOMYIIEHHBIA K
IIPAKTUKE, BIAAEEeT TEMU K€ IpaBaMH, KOTOPBIMM BIJIAJCKOT  aJBOKATHI
COOTBETCTBYIOIIEH FOPUCAMKLINM, BKIKOYAs NPAaBO OKa3blBATh IOPUINYECKUE YCIYTH
10 MpaBy CBOEU CTpaHbl. ITa MOAENb (PYHKIMOHUPYET, Hanpumep, B CuHramype, B

EBponerlickom Coro3e 7151 aIBOKATOB TOCY1apCTB-UJICHOB.

1 CoGpanue 3akonoparenscrsa P®. -2002. - Ne 23. - Cr. 2102.
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B Cunranype uHOCTpaHHbIE€ aJIBOKAThl MOT'YT CBOOOJHO MPaKTUKOBAaTh IMOCIIE
peructpauuu B BepxoBHoM Cyne. MTHOCTpaHHbBIE aIBOKAaThl CO3AAIOT CBOHM OIOpPO U
(UPMEI U YCIIEIHO KOHKYPUPYIOT C CHHIAIlyPCKUMH KOJLIeraMu.

OO1eeBporelickoe peryJivpoBaHUe BOIMPOCOB JOMYyCKa K OCYIIECTBICHUIO
aZIBOKATCKOM JIEATENLHOCTH? CBUAETENBCTBYET O 3HAYUTEIBHOM 3BOIIOLUU B CTOPOHY
VOPOUICHUSI TOpSAAKAa pealu3aldyd  aJBOKaTaMHd  BO3MOXKHOCTH  3aHUMAThCS
aJIBOKaTCKOM MPaKTUKOW B MHOM rOCYJIapCTBE, HE B TOM, I'JI€ JUIOM ObLIO MOJIYYEHO
npodeccuoHanbHoe oOpa3oBaHME€ U CTaTyc ajaBokarta. MmeHHo Onaromaps
HaJIHAlIMOHAJIbHOMY HOPMOTBOPYECTBY JaHHAs BO3MOXHOCTh CTajla IPaKTHYECKU
peanu3oBaHHoO.>

IIpaBoBoe perynupoBaHHE€ MHCTHTYTa aigBokaTypbl B EBpomeiickom Coroze
3aBuceno OoT pa3Butuss OOmero Peiaka EBponeiickoro  DKOHOMHYECKOTO
ConpyxectBa, a B qanpHeiimeMm u EBponerickoro Coro3a. Kaxapiii mar K pa3BUTHIO
3aKOHOJIaTEIhCTBA B OJTOM OTpaci SBJsUT COOOM 3HAYUTENBbHBIA MPOrpecc B
CPaBHEHUU C TEM, YTO ObLIO paHBIIIE.

IlepBbIM crnenMaIbHBIM 3aKOHOAATEIBHBIM aKTOM, KOTOPBIM pErJaMEeHTHPYET
poeCCHOHANIBHYIO ACATEIbHOCTh FOPUCTOB, Oblia JupektuBa 77/249/EQC ot 22
MmapTa 1977 r. o comeiicTBuM 3(pPEKTUBHOMY OCYIIIECTBICHUIO aJBOKATAMH CBOOO/IBI
npenocTaBieHus ycuyr. ¢ Dra JIUpeKkTHBA [aja 4YETKOE ONpeeIeHHE TEPMUHY
«opuct». Ilo comepkaHUIO S3TOM AMPEKTHBBI, TEPMUHOM «IOPHUCT» B KaxAOu
rocyaapctBe-uieHe EC oxBaTteiBaeTcss auib mpodeccus anokarta. CoriacHo
NpsIMOMY YKa3aHHIO Ha CT. 4 JIupeKTUBBI, OCYIIECTBICHUE aIBOKATCKOU A€ TETbHOCTH
B MOpSAKE peanu3aluud cBOOOABI JBHXKEHUSI YCIYT, HE MOXKET OBbITh OOYCIIOBIIECHO

HGO6XOI{I/IMOCTI)IO JJIA1 aABOKaTa OBITH PE3NJICHTOM B IIPUHUMAIOIICM T'OCYAapCTBEC, a

! Hayuno-npaktudeckas koudepenrus TC (C) A B Cunranype [Teker] // Ansoxar. —2006. — Ne 4. —C. 7

2 Judgments of the Court of Justice of the European Communities, judgments and orders of the Court of First Instance
concerning the legal profession [DnektponHnsii pecypc]. — Pexxum mpoctymna:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument /20150831 _EN_Court_o f1_1441011243.pdf

3 Vpxymos, M. OcylecTBiIeHHE aJBOKATCKO aeaTenbHOCTH B crpanax EC [Dnektponnbiii pecype] / M. YpxymoB. —
Pexum noctyna: http://www.advokatyra.ru/articles/advocacy in_eu

4 Council Directive 77/249/EEC of 22 March 1977 to facilitate the effective exercise by lawyers of freedom to provide
services [OnekrponHbiii pecypc]. — Pexum gocryma:http://eur- lex.europa.eu/LexUriServ/LexUriServ.do?uri
=CELEX:31977L0249:EN:HTML


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/20150831_EN_Court_of1_1441011243.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/20150831_EN_Court_of1_1441011243.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31977L0249:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31977L0249:EN:HTML
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Tak)Ke HE0OXOUMOCTHIO BCTYIUICHHS B MPO(eCcCHOHAIBHOE COIPYKECTBO aIBOKATOB
JnaHHOTO rocyaapctsa. [Ipu mpenocTaBieHUuN MPaBOBBIX YCIYT, THOCTPAHHBIN aJJBOKAT
MO TIMHSICTCS TIPaBUIIaM OCYIIIECTBIICHUS aJBOKATCKOM IEITeTbHOCTH MPUHIUMAFOIIETO
rocynapcrsa.’

B 1988 r. 6pu1a mpunsta dupektua 89/48/EDC ot 21 nekabps 1988 r. 06
o0IIell cucTemMe MpHU3HAHUS IUIIOMOB O BBICIIEM OOpa30BaHWH, BBIJAHHBIX IOCIIEC
OKOHYaHHs TPOo(ecCHOHATBFHOTr0 O0pa30oBaHMs U y4ueObl, MOJy4yaeMOil B TEUCHHE
MHHUMYM TpPEX JIET.? DTa IUPEKTHBA IOATBEPANIA BO3MOKHOCTH CBOOOIHOTO BEIOOpa
MeCTa OCYILECTBIICHUS MOCTOSHHOM TpodeccruoHanbHol AestenbHocT Ha OO1eM
Peiake EOC.

OpnHako, YYUTHIBas YHHUKAJIBHOCTh HOPUINYECKON CIENUATBLHOCTH (IOTydYeHUE
JUTIOMA IOPUCTa B OJHOM TOCYJIapCTBE HE MPEAYCMATPHUBACT YIIyOJICHHOE U3yUeHHE
MIPABOBOM CHCTEMBI JPYTrOro TOCYJapcTBa), CT. 4 AUPEKTUBBI OMPEEISIET, YTO IS
MOATBEPKJCHUSI JTUIJIOMAa O IOPUIUYECKOM 00pa3oBaHuM TocyaapctBo-wieH EC
MOKET BBIOPATh M 3aKOHOIATEILHO 3aKPEIUTh OJMH U3 IBYX BAPHAHTOB: CTAXKHPOBKA
MEPUOJIOM JI0 3-X JIET UM KBATM(PUKAIIMOHHBIN dK3aMEH.

Takum oOpazom, 4TOOBI TTepeKBATUPHUITMPOBATHCS 1Sl PAOOTHI B KAKOM-THO0 U3
rocynapctB EC, agBokar JODKEH A0Ka3aTh, YTO OH O0JIaJaeT COOTBETCTBYIOIIMMHU
sHaHusMU. [locne peanu3anuu STUX KOMIIEHCAIIMOHHBIX MEp 3aUHTEPECOBAHHOE JIUIIO
MOJTy4aeT MPaBO 3aHUMATHCA MPO(ECCHOHAIBHON IOPUANYECKON NeATEeIHbHOCTHIO B
npuHuUMaromeM rocygapctee — wiene EC mon mpodeccrmoHambHBIM  THUTYIIOM
(xBanmuukaimeit), KOPPECHOHAMPYIONIUM dTOM Tpodeccnrt B MPUHUMAIOIIEM
rOCYIapCTBE, U CTAaTh NONHONPABHEIM YYACTHUKOM aJBOKATCKOTO CAMOYIIPABIICHHS.
[locne BcTymuieHHWs B CWIIY JTaHHOW NUPEKTHBBI OBLJIO TPHU3HAHO, YTO OCHOBHAS
npobiieMa ee TMPUMEHEHUs 3aKJIouaiach B TOM, YTO TOCYAapCTBA-WICHBI HE CMOTIIH

BbIPa0OTaTh KaYECTBEHHOI'O KPUTEPHsS aJeKBATHOM OLIEHKH 3HAHWWA WHOCTPAHHBIX

! Vpxymos, M. OcymecTBienue ajBoKaTCKoiil AeaTenbHocTH B crpaHax EC.

2 Council Directive 89/48/EEC of 21 December 1988 on a general system for the recognition of higher-education
diplomas awarded on completion of professional education and training of at least three years' duration. [DnekTpoHHbI#
pecype]. — Pexxum moctymna: http://eur- lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31989L0048:EN:HTML
8 I[IOKI/IHa, B.P. OcHoBHbIe YepTbl MU CYHIHOCTHBIC XapaKTCPUCTUKU CHUCTEM TIIPU3HAHUA HpO(lJCCCI/IOHaHI)HBIX
KkBanupuKanuii (mpodecCHOHANBHBIX THUTYJIOB) anBokartoB B Espomeiickom Coroze // Bectnuk Poccuiickoro
yHUBepcuTeTa Apyx0bI HapooB. Cepust: FOpunnueckue nayku. — 2011, — Ne 1. — C.109.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31989L0048:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31989L0048:EN:HTML
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a/IBOKaTOB, a BBEJICHHBIN JJI ATUX LIEJIEH 9K3aMEH OKa3bIBAJICS M3JIUIIHE CIOMKHBIM.
BonapmMHCTBO —MccneAoBaTelleld, MW3y4aBIIMX JaHHYH MpoOJieMy, MPUIUIM K
yOeXKJIEHHI0, YTO HMEJI0 MECTO MCIOJb30BaHME HJK3aMEHa B  KadecTBe
MPOTEKIIMOHUCTCKOTO MHCTPYMEHTA, OTPAaHUYMBAIOIIETO CBOOOIHOE IMEPEIBHKECHUE
aJIBOKaToB.

16 despans 1998 r. Obna npunsta cneuunanbHas upexktuBa 98/5/EC 006
VOPOILIEHUM TMOpsAJIKA OCYHIECTBICHUS Ha TOCTOSHHOM OCHOBE aJBOKAaTCKOMU
npodeccun B apyrom rocynapcrBe-uiene EC u, B kKoTopoM Obla moiydeHa
COOTBETCTBYIOIAs KBanupukanus.” Jta J[MpeKTUBa pacCUMTaHA HA IPAKTHKYIOIIMX
aJBOKATOB U IIPeAyCMaTPUBAET aTbTEPHATUBHBIN MOPSAIOK MX JOMYCKa K aJIBOKATCKOM
MPaKTUKE B MPUHUMAIOIIEM T'OCY/1apCTBE.

JlupekTrBa mpelycMaTpuBaeT MpPaBo aJBOKAaTa MPAKTUKOBATH HA TEPPUTOPUU
npyroro rocynapctsa EC ¢ coxpanenueM npo(eccuoHaaIbHOTO TUTYIIA, TOJIYYEHHOTO
B TOCYJapCTBE TpaKIaHUHOM KoTopoil oH sBisercs. Cratbst 3 JIMPEKTHUBBI
OTPENIEIIACT, UYTO aJBOKAT JOJDKEH 3aperucCTPUPOBATHCS B KOMIIETEHTHOM OpraHe
MPUHUMAIOIIETO TOCYIapCTBa, MyTEM MPEJOCTABICHUS JOKA3aTEIbCTB O MOCTOSHHOM
poeCcCHOHANBHON FOPUIUYECKON NESITEIbHOCTH B TOCYJapCTBE MPOUCXOMKICHHUS.
[Tocne perucTpanuu ajgBOKATy MPEIOCTABISECTCS CTATyC HMHOCTPAHHOIO aJIBOKaTa.
[IpaBa WHOCTpPAHHOTO aJBOKaTa MPAKTUYECKHM B TOJHOM Mepe OTBEYAIOT IpaBam
HAIIMOHAJIBHOTO aJIBOKAaTa (WICHCTBO B aJIBOKATCKOM COJIPYKECTBE, IIPaBO rojoca npu
npuHATUU penieHnil). OJIHaKO IOPUAMYECKHE YCIYTd OH MOXET OKa3bIBaTh C
HEKOTOPBIMU OTPAHUYCHUSMHU, CPABHUTEIHHO C HAITMOHAIHHBIMU aJIBOKATAMH.

CornacHo cT. 5 JlupekTuBbI, rocyapcTBa WICHbI UMEIOT MPABO OIPAHUYHTH
WHOCTPAHHOTO aJ[BOKaTa B CaMOCTOSITEIbHOM TPEICTaBUTEIbCTBE KIMECHTA B
HaIIMOHAJIBHBIX CyAaX (TOJIBKO cOO0O0Ia ¢ HAIMOHAJIBLHBIM aJIBoKaToM). Ho HEKoTOpbIe

CTpaHbl OTKa3aJyMChb OT TaKOro Imoaxoaa K OI'paHHYCHUIO IIpaB HMHOCTPAHHBIX

! Jlexanos, C. A. AnBokarypa B 3anajHol EBpOIIE: ONBIT ¥ COBPEMEHHOE COCTOSIHUE: JIUC. ... JI-pa FopHj. Hayk: 12.00.11
/ NexanoB Cepreit Anexcanaposnd. — M., 2010. ¢.255

2 Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998to facilitate practice of the profe
ssion of lawyer on a permanent basis in a MemberState other than that in which the qualification was obtained
[Onexrponnbiit pecypc]. URL: Pexum JIOCTyTIA! http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31998L0005:EN :HTML


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31998L0005:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31998L0005:EN:HTML
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aJIBOKaTOB, KOTOpPbIE JIEUCTBYIOT B NPUHUMAIOLIEM TOCYIapCTBE Ha IMOCTOSIHHOU
ocHOBe, Hanpumep, Opanrus. C Apyrol CTOPOHBI, MTHOCTPAHHBIE aIBOKATHI BJIAJICIOT
HEKOTOPbIMU NpUBHIIETUsIMUA. HeT HeoOXoAMMOCTH BIaJACHUS HALIMOHAIBHBIM SI3IKOM
MIPUHUMAIOIIETO TOCYAaPCTBA, a TAKKE OBITh CIICITUAIMCTOM B €€ CHCTEME TIpaBa.

Hogemnon 3toit JIMpeKTHBBI ABIISIETCS ANIBTEPHATUBHBIA MEXAHU3M MOJy4YECHUS
craryca anBokata B rocygapctBe-wieHe EC. Ecmu aupextuBa 1989 .
mpeaycMaTpuBaeT TOJYYCHHE CTaTyca aJBOKaTa Ha OCHOBE IOPHIMYECKOTO
oOpa3oBaHus U NMPU3HAHUS TUILJIOMOB, TO JaHHas aupektuBa 1998 r. npenocrasiser
BO3MOXKHOCTh TOJYYEHHUsI CTaTyca aJBOKaTa JJisi TOCTOSHHO MPaKTHUKYIOIIUX
WHOCTPAHHBIX aJIBOKATOB.

Jlsist Toro, 4ToOBl YPaBHSATHCS B MpaBaxX M CTATyCce€ C MECTHBIMU aJBOKATaMHU
CTpaHbl TIPeOBIBAHMS, WHOCTPAHHOMY aJBOKATy HEOOXOJAMMO OTBEYaTh TaKUM
KpUTEPHUSM: B TEUCHHE TPEX JIET OCYIIECTBIATH B IMPUHUMAIOIIEM TOCYAapCTBE
aJIBOKATCKYIO JESATEIBHOCTh MO/ MPOQPECCHOHANBHBIM TUTYJIOM; OCYIIECTBISATH ATY
NEATEILHOCTh HETPEPBHIBHO, aJBOKATCKas MPaKTHKa JOJKHA KacaThbCs BOIMPOCOB
HAIlMOHAJIBHOTO TIpaBa, TMpaBa MNPUHUMAIONIETO TOCYJapCTBA, a TakKXkKe TMpaBa
EBponerickoro Coro3a, MEXIYHApOAHOTO MpaBa. B cilydyae COOTBETCTBUSA 3ITUM
TpeOOBaHMSIM, WHOCTPAHHBIM aJBOKaT oOpamaercs K  COOTBETCTBYIOMIEMY
YUPEKACHUIO TPUHUMAIOIIETO TOCYIapCTBa C 3alpOCOM O MPETOCTABICHUH €My
cTaTyca HaIllMOHAJILHOTO ajBokara. Kak jmoka3arenbcTBa 00 aJBOKATCKOW MPAKTHKE B
MPUHUMAIOIIEM TOCYJIapCTBE TNPENOCTAaBIsETCS Jt00as JOKYMEHTAIMs, KOTOpas
CBUJIETEIBCTBYET 00 ITOM.

B 2006 r. 6puta npunsita Hupektua 2006/123/€C ot 12 nexabps 2006 r. 06
ycnyrax Ha BHemHeM poinke.! Ilens Jupektuser 2006/123/EC - pagukanbHasi, Bee
MPETIATCTBUS W OTPAHWYCHUS Ha MYTH CBOOOIHOTO pPBIHKA TPEIOCTABICHHS YCITYT
JOJDKHBI OBITH YCTpaHEeHBI. Peanm3arus 3TuX moJIoKeHUH TpeOyeT OT HallMOHAIBHBIX

OpraHoB, 4YTOOBI 3akoHOAATeNbCTBO cTpaH EC He cojepkano HU TPsSMYIO, HU

! Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the internal
market. [OnextponHsiii pecypc]. - Pexum gocryma:  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri
=0J:L:2006:376:0036:0068:en:pdf


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:376:0036:0068:en:pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:376:0036:0068:en:pdf
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KOCBEHHYIO JUCKPUMHUHAIIMIO, OCHOBAHHYIO HA HALIMOHATBHOW MPUHAJIEHKHOCTH KaK
¢usznyecknx, Tak U IOpUAMYECKUX JMI. Kak cleacTBue pealu3alud  3THX
HOPMATHUBHBIX MOJIOKEHUI B OOJBITMHCTBE €BPONEUCKUX CTPaH CO3/IaHbl U pabOTaIOT
KOMHCCHHM W3 4YHUCJIa 3aKOHOJATENed M CIEUUATMCTOB MHUHHUCTEPCTB IOCTULUU U
DKOHOMHMKH, KOTOpBIE MPOBEPSAIOT: OTBEYAIOT JHU HOPMBI BBIIIEHA3BAaHHBIM
TpeOOBaHMAM aJBOKATCKOTO Ipasa..

Hes3upast Ha ocobeHHocTH opuanueckoil npodeccun, B EBponerickom Coroze
yAAJIOCh CO3/1aTh CUCTEMY, KOTOpasi MO3BOJISIET aJJBOKATaM peau30BbIBATh CBOM ITpaBa
Ha CBOOOAY TEpEeOBMKEHHS YCIYyr U CBOOOAY YUPEXKIEHUS HapaBHE C
MPEACTaBUTEISIMU APYTUX MPpodeccuili U CBOOOIHO MPAKTUKOBATH B JIKOOOM U3 CTpaH-
yjeHoB EC Ha MOCTOSTHHOM ¥ BpEeMEHHOW OCHOBE.

Takum oOpa3om, K NpU3HAKaM CBOOOJHOW MOJENH JIOIMYyCKa HWHOCTPaHHBIX
aJIBOKaTOB K MPEAOCTABICHUIO MPABOBBIX YCIYyT HAa TEPPUTOPUU MPUHUMAIOIIETO
rOCyAapcTBa MOXET OTHECEHO:

1) y4acTue HHOCTPAHHBIX aJBOKATOB B MPEIOCTABICHUH PABOBOM TTOMOIIY Ha
TEPPUTOPUH NPUHUMAIOLIETO TOCYAAPCTBA 3aKOHOAATENIBHO Pa3pEeIIEHO;

2) OTYyCK MHOCTPAHHBIX aJIBOKATOB K IMPAKTHKE B IPUHUMAFOIIEM TOCYIapCTBE
OCYUIECTBIISIETCS O€3 JTI0OBIX OrpaHUYECHHI;

3) WMHOCTpaHHBIA aaBOKAT, MOMYIIEHHBIH K TMPAKTHKE, BIAJCET TEMH IKE
npaBaM{, 4YTO M aJBOKaThl COOTBETCTBYIOIIEH IOPUCAMKIMUHU, BKJIOYas IMPaBoO
OKa3bIBATh IOPUINYECKHUE YCIYTH TI0 NIPABY CBOEM CTPAHBI;

4) mpaBoBas CHCTeMa OTKpBITA IS JHajora C OKPYXKAIOIIMM MHPOM HIIH
rocyapcTBaMu-4jeHaMU PErMOHAJIbHOM OpraHu3allid U roTOBa K KOHKYpPEHLHUHU B
cdepe mpe1oCTaBICHUs TPABOBBIX YCIIYT.

O0600111as BhINIECKa3aHHOE, OTMETUM CIICYIOIIEE:

CyObeKTHBIN MOAX0A K MOJEIMPOBAHUIO aJIBOKATYPhI MO3BOJIMI ONPEIETUTh

MOJICIIN OOIyCKa MHOCTPAHHBIX aBOKATOB K IMPCIOCTABJIICHHUIO IIPABOBLIX YCIIYI' HA

! lexanos, C. A. Ansokarypa B 3anansoii Epore: onbit u coBpemennoe cocrosuue. C. 262.
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TEPPUTOPUM TPUHUMAIOIIETO TOCY/IapCTBa: 3ampeliaroiias, orpaHuYUBaromas U
cBOOOIHAS.

3anpemaronias MoJieJdb HE TO3BOJIAET Y4YacTUsi MHOCTPaHHBIX aJIBOKATOB B
IIPEIOCTABIECHUH NMPABOBOM MMOMOIIM HA TEPPUTOPUHU MPUHUMAIOLIETO TOCYIapCTBA U
3aKJII0YAETCSl B IMOJHOW M30JISIUU MPABOBOM CHCTEMBI T'OCYJApCTBA OT Y4YacCTHS
WHOCTPAHHBIX aJIBOKATOB (Y30€KUCTaH).

OrpannyuBaromasi MOJENb MO3BOJSET y4acTHE WHOCTPAHHBIX aJBOKATOB B
MPEIOCTABICHUU TIPABOBBIX YCIYT HA TEPPUTOPUU MPUHUMAIOLIETO TOCYAapCTBa, HO
MECTHasi BJACTh IO CBOEMY YCMOTPEHHUIO PETYIHMPYET YCIOBHUS JOIYCKAa K
aJIBOKATCKOM MpPaKTUKE. DTO MOXET ObITh NPUHIMUI JABYCTOPOHHETO COTJAIICHUS
(Kuprususi, Monnosa), mpuHiun B3auMHOCTH (TamkukucTan) 1100 UHIUBUIYaTIbHBIC
YCJIOBUS JOMYCKa K MpeaocTaBiieHnio opuanueckux ycenyr (CHIA, JoMuHukaHcKas
PecnyOsinka, BeetHam). [1o orpanndeHno AesITENbHOCTA HHOCTPAHHOTO a/IBOKaTa Ha
TEPPUTOPUM IPUHUMAIOLIEIO TOCYJapCTBa BO3MOXKET 3alpeT Ha OTKPBITUE
WHOCTPAHHBIMU aJBOKaTamMH ajaBokaTckux ¢upMm (Tamxkukucran), 3amper Ha
MPEACTaBUTENBCTBO B cynax wian apyrux opranax (Typmus, Monmosa, KHP,
AzepbaiipkaH) 1100 OrpaHUYCHUE MPEAOCTABICHUS IOPUINYSCKON ITOMOIIU TOJIBKO
10 TIPaBYy rocyaapcTsa nmpoucxoxaenus (Snonus, Poccus).

CBoOonHas Mofelb NpeayCMaTpUBaeT JOMYCK HWHOCTPAHHBIX aJBOKATOB K
IpaKTUKe 0e3 KaKuX-HUOYy/1b OTPaHUYEHUH, HAJIETsAs UX TEMU )K€ TpaBaMu, KOTOPBIMU
BJIQJICIOT aJIBOKaThl COOTBETCTBYIOIIEH IOPUCAUKIIMYU, BKIIIOYAsl MPABO OKa3bIBaTh
IOpUJIMYECKUE YCIAYyrH N0 TpaBy cBoell crTpanbl (CuHramyp, CTpaHbI-WICHbI

EBponeiickoro Coro3a).
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I'maa 3. UHCTUTYIHOHAIBHBIN MOAX0/ K MOJIeJIMPOBAHUIO AIBOKATCKOM

ACATCIBbHOCTH

§ 3.1. MOIle.]'II/I PAa3BUTHUA aIBOKATYPLBI KAK CONUAIIBHO-NIPAaBOBOI'0 HHCTUTYTA

PaccMoTpeHMe  HMHCTUTYUMOH@JIBHOIO  IOAXOJA  IPUMEHUTENBHO K
MOJICJIMPOBAHUIO HWHCTUTYTA aJBOKATYPbl, B MEPBYIO OYEpPEIb, OIPEHAEISIETCS
COCTOSIHUEM MOJIMTHYECKOT0, TMPAaBOBOIO UM COLMAIBHOIO KIMMara BHYTPH
rocynapctBa. Co3/1anue 0J1aronpusaTHBIX YCIOBHM, KaK CO CTOPOHBI TOCYIapCTBa, TaK
U CO CTOPOHBI OOIIECTBA, CIIOCOOCTBYET Pa3BUTHIO aBOKATCKOW Mpodeccuu U pocTy
3HAYMMOCTH MHCTUTYTA aJIBOKATYPHI HA ITPAaBOBOM apeHe.

JlecTBUTENBHO, €Ci OOpaTUThCS K HMCTOPUH, aIBOKATypa KaK OTAENIbHBIN
COLIMAJIBHBI WHCTUTYT BO3HUKAaeT He cpa3dy. Ee opraHuzalnMoHHas CTPYKTypa
dopMupyeTcsi B MEPY pa3BUTHSI TOCYAAPCTBEHHOCTH U CBOMCTBEHHOT'O IAHHOMY THUITY
rocy1apcTBa NPaBOBOU CUCTEMBI.

Kaxnas HaumoHnanbHas ajaBokarypa (opmupyercs Ha (OHE OIpelereHHbIX
UCTOpUYECKHX peanuil. Ha ee BOSBHUKHOBEHUE, CTAHOBJIICHUE U JIESITEIIBHOCTD BIMSET
OTPOMHOE KOJMYECTBO (pakTOpoB. OQHU CTpaHbl 3HAYUTENBHO OBICTpEE MPUIILIU K
NOHMMAHHIO TOTO, YTO aJBOKAaTypa SBJSETCS HEOOXOJUMBIM M IOJIE3HBIM IS
0OLIECTBa HHCTUTYTOM, TOTOMY €€ CTAHOBJIEHHUE XOTS U HE MTPOUCXOAMIIO 0€3001a4HO,
OJIHaKo 0oJiee-MeHee IMBUIIM30BAHHO. J[pyrue cTpaHbl 3HAUUTEIBHO MO3KE OCO3HAIH
3TO B CBOEW HUCTOPHH.

IIpu pasHbIX 3m0Xax aJBOKATypa 3aHHMaia MECTO WJIA BaXKHEWILIEH ONOpbI
MOJIUTUYECKON CUCTEMBI, WIIM €€ U3THAaHHUKA. B cuiy ee riiaBHON QyHKIIMH, 8 UMEHHO
3aIlMTE MPaB YEJIOBEKA, PACLBET aABOKATYPhl MPUXOAUICS HA BPEMsI IIPaBJICHUS TeEX,
KTO OBl OOECIOKOEH COCTOSIHUEM IpaB JIMYHOCTH M CTPEMUJIICS MPEAOCTABUTH
aJIBOKaTCKOMY COOOIIECTBY CBOOOY AESATENbHOCTH Ha OJlaro Hapoaa U 3akoHa. B

3aBUCUMOCTHU OT 3HAUCHHA HMHCTUTYTA aABOKATYPLI B MOJIMTHYECKON U COHHaHBHOﬁ
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CUCTEME TOCYyJapCTBa BO3MOXHO BBIACIUTh H3OJSLUOHHYI0, 3TaTUCTCKYIO,
KOMMEPYECKYIO U COITMATBHYIO MOJICTH aIBOKATCKOMN JCSITEIBHOCTH.

N3onsunonHas MoJieib OTpaHUYMBAET WK 3allpeliaeT MyOIuyHoe 3HaYeHUE U
NeATeTbHOCTh HHCTUTYTA aJIBOKATYPHI.

Dta Mojieh OblIa TOCTATOYHO aKTyalbHOU JJis 31moxu CpeTHEeBEKOBBS, TC Ha
dboHe pa3ApoOIIEHHOCTH ToCydapcTB, HecHOPMHPOBAHHON MPaBOBOM 0a3bl U
COTIEpPHUYECTBA TOCYIAPCTBA U MIEPKBU, CYJACOHBIN TIPOIIECC MMET MHKBU3UIIMOHHBIN U
TalHBIN XapakTep, a y4acTHe 3al[UTHUKA B HEM OrPAHUYHUBAIIOCH.

Bo ®pannuu, nanpumep, ykazom koposist ®Opannucka I ot 1539 r. yuacrue
aJIBOKATA I03BOJISJIOCH JIMIIIb 33 CHENHUAILHBIM pa3peleHreM cyaa.t

Bo ®pannuu B centsiope 1790 r. cocnoBHasi opraHuzaiusi aJBoKaTypbl Oblia
MpeKpalieHa y4IpeauTeabHbIMu coOpanusmu moutn Ha 20 jer. [lecaras crarhs
JlekpeTra CBHIETEILCTBOBANA: «3aKOHOBEIBI, KOTOpPHIE paHBIIEC HA3bIBAINCH
aJIBOKaTaMH, HE JOJKHBI COCTaBIISAITh HU COCJIOBHS, HH KOPIIOpAallMd, HU HOCUTH
0c00011 01eK bl TIPU UCIIOJHEHUH CBOUX 00S3aHHOCTEI» .2

Kak ormeuaer E. BacbKkOBCKHI, BCKOpE B aJIBOKaTypy pPEBOJIOIHOHHOU
@OpaHIMK «HAXJIBIHYJIA Macca JIIoAeH 0e3JapHbIX U aMOPaTbHBIX, KOTOPHIE MOTYIHIH
MIPaBO BECTH JeNIa HapaBHE ¢ «O(DHUIIMATBHBIMU 3alTUTHUKAMIY, KaK CTaJIM HA3bIBATh
anBokaToB. Cyabl TEPENOTHUINCH JUIAMU COMHUTEIBHOM penyTaiud, HO OHH
YAOBJIETBOPSUIM  (popMalibHble TpeOOBaHMS [JIsi BCTYIUICHUSI B «O(QUIIMAJIbHbBIC
3amuTHUKWY. Omubka YupeaurensHoro CoOpaHusi Oblla BCKOpE OCO3HAHA, HO
MOJINTUYECKHE OOCTOSATETHCTBA U OTCYTCTBUE TBEPJION MPABUTEITHLCTBEHHOW BIIACTH
MOMEIIAJIA HEMEIJICHHOMY BO300HOBJICHHIO OBIBIIICH OpraHU3alMK aBOKATYPHI.
OnHako HE MHUHOBAJIO W JBEHAANATH JIET, KaK TMOSBWIWCH TEPBbIE MPU3HAKU
BO300HOBJICHHS cocyioBHOrO ykiaaa. B 1802 r. anBokaTam ObUIO TPUKa3aHO HOCUTH
IpU OTHPABJICHUH CBOUX OO0s3aHHOCTEW OBIBIIMKA KOCTIOM. B criemyromem roay
BO300HOBIICHO BeJieHHe crrcka, a B 1810 1. Bo300HOBIEHA COCIIOBHASI OpraHU3aIMs,

OAHAaKO B OYCHb HCCOBCPIICHHOM U UCKA)KCHHOM BHAC. HeratuBHo ObLI HaCTpOCHHBIﬁ

! Bacbkosckuid, E. B. Yka3. pa6. U. 1. C.114.
2 BacwkoBckuii, E. B. Vkas. pa6. U. 1. C. 120.
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u Hanoneon: «OHM, MSATEKHUKH, BAHOBHUKH MPECTYIUICHUH W U3MEH; s *Keyajl Obl
OTpE3aTh A3BIK BCIKOMY U3 HUX, KTO IPMMEHHT €r0 IPOTUB IPABUTEILCTBA. *

Poccuiickuit umneparop Hukonaii |, kormpa emy HamMekHYJIM Ha HEOOXOMMOCTh
YUpexAEHUS aaBOKaTyphl B Poccrun, BOCKIMKHYN: «AJBOKATHI NOryorsm @paHIHKIo.
Kto 6sutn Mupabo, Mapar, Pobecnibep u apyrue? Her, moka st Oyay mapcTBOBaTh,
Poccru He HyKHEIE aBOKATHL; IIPOKUBEM U 0€3 HUX»?,

B 1874 1., uepe3 10 net mocnme pedopm Anekcanmpa |l, 3akpenieHHBIX B
CynebOnbix yctaBax B 1864 r., BbIILIO pacnopsbkeHne MUHHUCTpa IOCTULIMM O
BPEMEHHOM MPEKPAIICHUHA OPTaHU3alMU COBETOB MPUCSIKHBIX IOBEPEHHBIX, HX
¢yHKuMM ObUIO TIepeAaHbl OKPYXKHbIM cygamM. Ho ajBokaTckas NpakTUKa
IPOAOJKANIACh, U3-3a TOTO, YTO MPEACTABUTENb CTOPOHBI 0053aTENbHO JOKEH ObLI
IPUCYTCTBOBATH HA 3aCETAHUH B CIIy4ae OTCYTCTBUS HJIK O0JI€3HU CBOETO JOBEPUTETIS.
OTO pacnopspKEHUE HMENIO BPEMEHHBIM XapakTep, W JAJIBHEMIIEE pPa3BUTHE
aJBOKATCKOM  JIESITEJIbHOCTH  XapaKTEpU3yEeTCS HOBBIM CTHJIEM  BOCIPHUATHS
aJIBOKATCKOM JIEATENIbHOCTH HE TOJBKO Kak mpodeccrH, HO M KaK OOIIECTBEHHOU
JeSITEIbBHOCTH, MOCKOJIbKY MHCCHEN M uieei aJBOKaTyphl ObLIM cyieOHas 3amuTa
IIpaB YaCTHBIX JIMI[ BO UM U B MHTEPECaX 0OIeCTBEHHOro O1ara.’

[Tocne  OKTS0pbCcKOro  MEpeBOpPOTa  aJBOKaTypa MPAKTUYECKH  Obuia
JUKBUIMPOBAHA, HEB3Upash Ha TO, YTO MHOTHE BBIJIAIONIMECS PEBOJIIOLMOHEPHI B
COBEpILIEHCTBE 3HAJIM OCOOEHHOCTH  aJBOKAaTCKOM MpOQEeccuu, IOCKOJbKY
IIPAKTUKOBAJIM KAaK aJBOKaTbl BO BpeMmeHa crtaporo pexuma. II. Kpacukos, M.
Kpectunckuii, I1. Cryuka, J[. Kypckuit u cam B. Jlenun Obun B peBONIONMH
ansokaramu. Cormacao Jlexpery o cyme Ne 1 or 24 nosOps B 1917 r.*, xpome
NPUCSIKHOW ~ aJBOKATYphl, OTMEHSUIMCh  MHCTUTYT  MOPOKYpaTypbl,  OTAEJ]bI

KPUMUHAIIbHBIX pacciae0BaHMi, 1 BOOOIE MPaKTUYECKU BCs cyAeOHast cuctema. Ecnu

! Tam. xe. C. 123.

2 Bunasep, M. M. Ouepku 06 ansokatype / M. M. Bunagep. — CI16.: Tun. M. M. Cracronesuua, 1902. C.5.

3 Anydpues, JI. B. AiBokarypa Kak MHCTUTYT IPa)IaHCKOTO 0OIECTBA B MHOTOHAIMOHAILHOM Poccuu: aBToped. uc.
KaHx. ropun. Hayk @ cmem. 23.00.02 «[lonuTuueckue MHCTHTYTHI, 3THOHONMTHYECKas KoH(uukronorus» / J[. B.
Anydpues. — M., 2005. — 25 c. [Dnexrponnslit pecypc]. - Pesxum noctyma: http://www.dissercat.com/content/advokatura-
kak-institut-grazhdanskogo-obshchestva-v-mnogonatsionalnoi-rossii

4 CY PCOCP. 1918. Ne4. Ct.50
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OOJIBIIMHCTBO  IOPUIMYECKUX  YUPSKACHUH  JOJDKHO OBUIO  OBITH  OBICTPO
pEOpPraHN30BaHHBIMI Ha PEBOJIIONMOHHBIX MPUHIIUAIIAX, TO TMPHUCSHKHOW aIBOKATYpE
3aKOHOJIaTEIHCTBO 3aMEHBI HE MPEyCMaTpUBAJIO.

CoBeTcKOMy TOCYAapCTBY HYXHa Obljla HOBas (hopmMa OpraHHU3aIluU 3alUTHI.
Oto 3amanue 6puI0 pemeno JlekperoM o cyae Ne 2 or 7 mapra 1918 r.1, xoropsiii
3aKpenul MOJOKEHHUEe, COrIacHO KoTtopoMy mpu CoBeTax pabouMXx, CONJIATCKUX U
KPECThSIHCKUX JICTyTaTOB OCHOBBIBACTCSI KOJUICTHS JIUI], KOTOPBHIC TOCBSTHIIA CeOs
PaBO3aCTyMHUYECTBY, Kak B (hopme OOIIECTBEHHOIO OOBHMHEHHUS, TaK U B (opme
OOIIIECTBEHHOM 3aIUThI. B 3TH KOJIeruu 3acCuuThIBAIUCH JUIla, n30panHbie CoBeTaMu
paboumnx, KPECThIHCKHUX JACMYTAaTOB. TOJBKO ATH JIUIA UIMEIIN TIPABO BHICTYIIATH B CY/IC
3a IJ1aTy.

Untepecubim siBrsiercss onbiT Kutas. 1 oxtsbps 1949 r. Obina co3mana
Kuratickas Hapognas Pecniyonuka. Cornacho ct. 17 O6met nporpammel HapogHoro
MOJINTUYECKOTO KOHCyNbTaTUBHOTO CoBera Kuras, koTopass cuuTasach BPEeMEHHOM
Koncturyuuern KHP, Bce 3akOHBI, MOA3aKOHHBIE aKThl M IMPABOOXPAHUTEIIBHBIC
opransl nepuojaa ['omunbnany 66T 0OTMEHEHBI. B nekadpe B 1950 r. mocTaHoBiieHHEM
MunucrepcrBa roctuiuu LleHTpanbHOro HapogHoro mnpasutenscTBa Kurtas Bce
aJIBOKAThl OBbLIM paclylieHbl. > Bckope HauaaM CO34aBaThCs HOBBIE MHCTHTYTEHI
samuThl. B Verase Hapogsoro cyna B 1950 1.2 66110 IpeycMOTPEHO, UTO CYJI TOJKEH
o0ecIeuuTh MpaBo OOBUHSIEMOTO Ha 3aIUTy W Ha 3amuTHUKA. [lepBas Korcruryius
KHP* 1954 r. TaksKe 4eTKO ONpe/Ielisiia, 4To OOBMHSAEMBII MMeeT ITPaBo Ha 3aluTy. B
crt. 7 3akoHa 00 OpraHW3alMU HAPOAHBIX CYJOB ° OBLUIO HPEAYCMOTPEHO, HYTO
OOBHHSIEMBI MMEET TPaBO TOJYYHTh 3alIUTy, OH MOXET 3allHUIIATHCI CaM WIIH

MOPYYHUTH BCCTU 3alIUTY aJIBOKATY.

! Iexper BIIMK Bor 7 mapra 1918 1. Ne2. «O cyme» [DnekrtpoHHsiii pecypc]. - Pexum pmocryma:
http://www.lawrussia.ru/texts/legal 861/doc861a649x913.htm

2 Uxan, U. Ucropus amsokatypsl B KHP: npaBoBoe monoxeHue agBokara B nocynebHoM mpoussoactse [Teker]/ .
Uxan // CoBpemennoe npaso. — 2009. — Ne 5. — C. 131

3 3Zakon KHP «OG6 opraHm3amd HapoIHBIX CyHOB» [DIEKTPOHHBI pecypc]. - Pexum pocTyma:

http://pavel.bazhanov.pro/files/China_Peoples_Courts_Organic_Law_Revised_2006_Russian_translation.pdf

4 Koncturynuonnsie akthl Kuras. Xpecromarus / Cocr. JI.B. Kysnenos. [DnexTponsslii pecypc]. — bnarosemenck:
brarosemnienckuit rocyjapcTBeHHBIN neqarorndeckuii yausepeutet, 2014, — 190 ¢. URL: http://istfil.bgpu.ru
> 3akom KHP «O6 opraHmsamui HAapomHBIX CYAOB» [DIeKTpoHHBIH pecypc]. - Pexum mocTyma:

http://pavel.bazhanov.pro/files/China_Peoples_Courts_Organic_Law_Revised_2006_Russian_translation.pdf
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C 1957 r. Hauanach 60pb0a MPOTUB MPABBIX JIEMEHTOB, B X0J€ KOTOPOU 4aCTh
a/JIBOKAaTOB ObLIa IOCTaBJICHA MO/ KOHTPOJIb TPYASIIUXCS, IPyTue ObUTH MOIBEPTHYTHI
YTOJIOBHBIM HAKa3aHUSIM 32 «IPaBbI YKJIOH», B TOM YHUCJIE 3a 3alllUTy OOBUHSIEMBIX.
["ocynapcTBO ONSATH HEraTUBHO OIICHUIIO aBOKATCKYIO AesTenbHocTh. C 1966 mo 1976
IT., B IIEPUOJ KyJbTYpHOU peBoyronmu B Kurtae, mox BO3AEHCTBHEM NPABOBOIO
HUTWIN3MA MPABOOXPAHUTEIbHBIE OpraHbl (OpraHbl OOLIECTBEHHON 0€30MacHOCTH,
IpOKypaTypa, cya) ObUTM OTMEHEHBI. 3HAYUTEIBHOE PACIPOCTPAHEHHUE «IUKTATYPHI
HapoJia» MPHUBEJIO K TOMY, YTO 3aKOHBI MPOU3BOJIBHO HApyIIAIWCh. B yrojgoBHoM
CYJIONIPOM3BOJICTBE TPUMEHSUINCH TMBITKM, MPAaBO TPaKJaHWHA HA 3alIUTy ObBLIO
otMeHeHo. [IpuHIHIBI agBOKATYpH! OBLITH MOTEPSIHBL. MOXKHO clIenaTh BBIBOA, YTO 10
1976 r. B Kutae npasa rpaxaanuHa (BKJII0Yas IPaBo Ha 3alIUTy) He COOIoaanmch.

BriienasBanHbple  TPUMEpPHI  TO3BOJSIOT BBLACIUTH CIEAYIOIINE TMPU3HAKU
U30JISIIIMOHHONM MOJIETH a/IBOKATCKOM JESITeTbHOCTH:

1) orpaHMYeHUE WK 3alPET aJIBOKATCKO JEATEILHOCTH HA TOCYAapCTBEHHOM
YpOBHE;

2) 3HAUCHUS aIBOKATYPbl YMBIIIUICHHO 3aHU)KAETC;

3) nepro OCIabJICHUS POJIM HHCTUTYTA aJBOKATYPhI B OOIICCTBEHHOW KHU3HH;

4) ypOBEHb 3allUTHI IIPAB YEIIOBEKA U IPAXKIaHIHA - HU3KHIA,

5) co3panue MpaBOBOTO rOCyIAPCTBA HE SIBIISICTCS IIEIIHEO TPABOBOM JJIHTHI.

DTaTUCTCKash MOJENb OMNpeeNsieT, YTO aJBOKaTypa SBIISETCS YacThIO
rOCyJIapCTBEHHOIO ammapara, KOTopas CIYKUT TOM >K€ IeJd, 4TO U OOBHUHEHHE,
MOCKOJIbKY 00€ CTOpOHBI TMPU3BAaHHBIE YCTAHABIMBATH WCTHUHY 10 JIeTy W
OCYIIECTBIAThH MPOIAraHInCTCKO-BOCIIMTATEIbHOE BIUsHUE Ha HaceneHue. [lompiTka
peasin30BaTh ATy KOHIENIIMIO POUCXOIUIIa IPU COBETCKON BIIACTH.

JIHEM pOXKACHHS COBETCKOM MPO(eCcCHOHATFHON aJBOKATYPhI IPUHATO CUUTATh
26 mas 1922 r., xorga pemenueM Il ceccun BIIMK 1X co3biB ObLIO yTBEPXkKIAEHO
nepsoe Ilonoxenne 06 amsokarype.? OHO IPELyCMAaTPUBANO CO3IAHUE KOJUIETUH

3alMTHUKOB TMpU TyOEpHCKUX OTAeNax IOCTHIMH, a cama aJBoKarypa

! Ysxan, U. Uctopns axsokatypsl 8 KHP. C. 131-132.
2CY. 18 mions 1922 r. Ne36. Otnen nepsbiid. Cr. 425
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paccMarpuBaiach Kak oOilecTBeHHas opranuzauus. [lonokeHue o0 aaBokaType
3HAYUTENbHO OTPaHUuYMIO TpodecCHOHaIbHBIE CBOOOABI W  HE3aBUCHUMOCTH
aJIBOKaTOB, BCE IMPABO3AIIMTHUKN HAXOJWIMCh Ha TOCYJIapCTBEHHON Ciyk0e B
IOPUINYECKUX KOHCYJIBTALMAX U MOJIyYaJId 3apab0THYIO IJIaTy, OTMEHSIACh YACTHAS
aJIBOKaTCKasl MPaKTHKA.

[IpoBo3rinamanuce HEMPUKOCHOBEHHOCTh JIMIA M TalHa nepenucku. OIHako
ne-(pakTo MHOTO M3 3THUX JeKiIapanuii He co0moaanuck. Hanpumep, uenzypa B CCCP
uMena TOTAIbHBIA M HJEOJIOTHUYECKHH XapakTep, a Mepenucka IMojjaaBaiach
MaccoBomy nepecmotpy. B CCCP cinoXuiIocs TOTaIUTapHOE FOCyAapCTBO, B KOTOPOM
OCHOBHBIE TIpaBa M HMHTEPECHl TpakJaH MPOBO3IJANIAINCH JUIIL (POPMAIBHO, a
JefiCTBUE 3aKOHOB (DAKTHUECKU OBLJIO CBEJICHO HA HET.

B Konctutymmuu CCCP 1977 r. ! oTMedanoce, yTo rpaxaane CCCP nmerot Bcro
MOJIHOTY COIMAIbHO-?PKOHOMUYECKUX, MOJUTUYECKHX M JHUYHBIX IpaB M CBOOO/,
npoBo3riameHHbix U rapantupoBaHHblx Koncturynueir CCCP u  coBeTckumu
3aKoHamMH. BMecte ¢ TeM OTMedasnoch, YTO HMCIOJb30BaHUE Tpa)KIaHAMH NPaB U
cB00O/ HE JTOJKHO HAHOCUThH Bpela MHTepecaM OOLIecTBa W rocyJapcTBa, MpaBaM
JPYTUX TPaK]IaH.

Bo Bpemena CCCP nedaTenpbHOCTh HMHCTUTYTa aJBOKATyphl CBOAWIACH K
COJICHCTBHUIO COLMAIMCTUYECKOMY MPABOCYAUIO B IIEJIOM, & HE IPEIOCTABICHUIO
MMOMOIIIA W 3allUTe€ KOHKPETHOTO 4YeloBeKa. 110 MHEHMI0O HCTOpHKA POCCHUMCKOU
anBokatypsl HO. M. CrenoBcKoro, ¢ yCTaHOBJIEHUEM COBETCKOW BIACTH IPOU30ILIEN
pasrpoM IpaBa M NPaBOCyaHs.” B 3TOT mepuom COCTOSIOCH OCTabIeHUe POJIU M
3HAYEHUS MHCTUTYTA aJIBOKATYphl B 00IIECTBEHHOM )KM3HU, CBSI3aHHOE C HEJIOOLIEHKOM
I'YMaHUTAPHBIX OCHOB IMPABO3AIIUTHON JESATEILHOCTH, a TaKKE HEMPU3HAHUEM €ro
CaMOCTOATENILHOTO  OpraHM3allMOHHO-TIPaBOBOr0  crtaryca. ['ocyJapCTBEHHBIM
MEXaHU3M MaHUIYJIUPOBAJI JAHHBIM HMHCTUTYTOM B 3aBUCHMOCTH OT IOJUTHUKO-

BJIaCTHBIX YCTaHOBJ]eHI/IfI.

! Komcrurymmsa (OcHoBHO# 3akoH) Coroza Comercknmx CONHAIMCTHYECKHX pecrmyomuk : (mpuaara BC CCCP

07.10.1977) // Benomoctu BC CCCP. —1977. — Ne 41. — Cr. 617.
2 Cranosnenue agsokaTypsl B Poccun [Texcr] / FO. M. Crenosckuii. - M.: Boarepe Kiysep, 2010. C.186.
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Onpenensnoch, 4ToO 3aliuTa OOBUHAEMOIO0 B COBETCKOM TOCYJIapCTBE JOJIKHA
OBITH JJOCTOMHOM COITMAIMCTHYCCKOTO OOIIECTBA, & COBETCKHUM aJBOKAT JIOKCH OBIThH
AKTHBHBIM IIPOBOJHUKOM COLIMAJHMCTUYECKON «3aKOHHOCTH». © IIpecTH:KHOCTH
anBOKaTypbl W 3(h(EKTUBHOCTh €€ ACATCIBPHOCTH OBUIM JOCTATOYHO HHU3KHMH,
MOCKOJIbKY TPOMCXOJWJIa HEIOOIEHKA W YHI)KCHUE TMPUHIIUIIOB JIEMOKpaTHH,
HapyIIEHHUs TpaB YeJOBEKa, ACKIapaTUBHBIA XapaKTep OCHOBHBIX 3aKOHOATENbHBIX
aKToB. AJIBOKaTypa HaxoJWIAach MOJ HPUCTAIbHBIM BHHUMAaHUEM TOCYAapCTBEHHBIX
OpraHoB.

Takum 00pa3om, B T€UEHHE HECKOJBKUX JIECATKOB JIET COBETCKAasl aJiBOKaTypa
ABJsIa cO00M CBOEOOpa3HBI MHCTPYMEHT rocyaapcTBa B OOpn0e 3a yKperieHue
MOTYIIIECTBA COBETCKOM BIIACTH.

K nmpusHakaM 3TaTUCTCKON MOJIENIA aIBOKATCKOM JAE€SATEIBbHOCTH MIPUHAJICKAT:

1) agBokaTypa XOTS ¥ IOPUINYSCKU HE3aBUCHMasl, HO (DAKTHUECKU BBITOJIHSICT
(GYHKIIHIO TOCYIapCTBEHHOT'O OPraHa;

2) NeSTebHOCTh aJIBOKATYPHI CBOJMTHCS K COJICHCTBHIO COIUAIMCTHYCCKOMY
MPaBOCYAUI0O M MPONAraHJAMCTCKO-BOCIUTATENIBHOMY BJIMSHHIO Ha HaceJCHUE,
aJIBOKAThl BEPHbIC MMAPTUU U UJIEOJIOTUH;

3) 3HaYCHKE aIBOKATYPBI YMBIIUICHHO MOIMEHSIIOCH,

4) ocnabyieHue PONM M 3HAYCHHWE WHCTHTYTa aJBOKATYPbl B OOIIECTBEHHOMN
KU3HU;

5) ypoBeHb 3alUThl NIPaB YEJIOBEKA U TPaKIaHWHA JOKYMEHTAJIbHO BBICOK, a
(daKkTHYeCKN - HE OTBEYas BO3JI0’KEHHBIM Ha aIBOKATYPy QYHKITHSM;

6) IexIapaTUBHBIM XapaKTep OCHOBHBIX 3aKOHOJATCIBHBIX aKTOB B cdepe
3aIllATHI ¥ OXPaHbI TIPAB YEJIOBEKA U TPaKIaHUHA;

7) MopaiabHbIe TMPUHIUILI aJBOKATOB OTBEYAIH OOIMICCTBEHHOMY U

rOCY/IapCTBEHHOMY CTPOIO.

! Anydpues, 1. B. AjBokarypa Kak MHCTHTYT IPa)IaHCKOTO 0OIECTBA B MHOTOHAIMOHAILHOM Poccuu: aBToped. uc.
KaHJ. I0pHUJ. HayK.
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CoryacHO KOMMEPUYECKON MOJIENH aJJBOKATCKON e TEIbHOCTH, TJIABHOM 1IEJIbIO
aJIBOKATOB SBJISICTCSA TIOJNyYeHHE (UHAHCOBOM BBITOABI TIPH TMPEIOCTABICHHUH
IOPUIUYECKUX YCITYT.

SpkuM npuMEpoM KOMMEPUYECKOW MOJENM aJIBOKATCKOW JIESTEIBHOCTH B
WCTOPUH SIBJSIETCSI COCTOSIHHE aIBOKaTypwl B JIlpeBHeM Pume mepuona cTaHOBICHHS
Nmnepuu. [lpuBuiierupoBaHHOE 3aHATHE aJBOKATypON MpPEBpPaTUIOCh B CHOCOO
HAXXUBBI OT JIOHOCOB, a 3a aJIBOKaTCKHE YCIyTH 3aIIUTHUKU B3UMAaJd HETIOMEPHEIC
TOHOPApPHI U MOJIH30BATUCH JIIOOBIMU CPEACTBAMU 3aILUTHI, IPEHEOperas YeCTHOCTHIO,
YBAXEHUEM U MOPAJIBHBIM JOCTOMHCTBOM. AJBOKAT MO3UIMOHUPOBAI ce0s Kak
MpEeANPUHAMATENTh, TOTOBBIN Ha BCE paayd TOHOpapa: BHIOOP TOIBKO BHITOIHBIX JEI,
BEJICHWE Jiela C HapylIeHHWEeM TMpaBWI aJBOKATCKOW HSTUKH; HCIOJIb30BaHUE
aMOpalbHBIX ~TPHEMOB B  Cynae; TpeOOBaHWE  HEMOMEPHBIX TOHOPApOB;
HE0OOCHOBAHHBIN OTKAa3 OT JIeJIa; TOIEPIKKa HHTEPECOB IPOTHUBOIOIOKHOU CTOPOHBI
U TOMY TTOJI00HOE.

Hccnenys mpupoay W CYNIHOCTh aJBOKATYPhI, HENB3s OOOWTH CTOPOHOU
TEHJICHIIUU, KOTOpBIE MPOSIBUINCH B 80-ble roApl MPONUIOTO BeKa B aMEPUKAHCKOM
ousnec-aaBokatype. I[loBbimeHre MpUOBUTLHOCTH OW3HEC-aABOKATYPHI MPHUBEIO K
TOMY, 9YTO aJBOKaThl HAYalld pPacCMaTpUBaTh CBOIO TPO(ECCHIO0 KaK OOBIYHBIN
NpUOBUIHHBIN OM3HEC. AJBOKAaTCKHE (PUPMBI CTali BOCHPUHUMATHCS aJ[BOKATAMH,
MpeKIe BCEro, KaK KOMMEPUYECKHE TMpEanpusaTHsI. ANBOKATCKas IeATEIbHOCTH
npeBpaTwiiach B OJUH M3 MOTPEOUTEThCKHX TOBapoB. IIpu 3TOM mpecnegoBaHue
agBokatamMu (uHAHCOBOM BBIrojabI, 1Mo MHeHHIO O. IlocmenoBa, compoBOXIaaoCh
CHIKEHUEM ITPO(ECCHOHAIN3MA 3HAYUTEIBHOM YacTH aBOKATOB.!

[Ipormecchl KOMMEpIHAIM3AIMN  aIBOKATYPHl MO THIy CO3JaHHS OW3HEC-
aJIBOKaTypbl aMEPUKAHCKOTO THIMA YCIEmHO (YHKIMOHUPYIOT BO MHOTHX
COBPEMCHHBIX TOCymapcTBax, ocobeHHo B Hwuzaepnangax, BemukoOputanuw,

Cunranype, Kutae u ap.

! Mocnenos, O. B. ®opmbi agBokaTckux obpasosanuii B XX Beke 3a pybexom u B Poccuu [Teker]/ O. B. Iocnenos //
«Yepnslie npipel» B Poccuiickom 3akononarensctse. — 2006. — Ne 1. — C. 186.
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[Ipumep  QyHKIMOHMpPOBAHUS  KOMMEPYECKOM  MOJAENM  aJABOKATCKON
JESTEIbHOCTH  MOXHO mpocieautb B Poccun. Tpancopmarust  coBETCKOIM
a/ZIBOKAaTypbl B 3aByaJIMpOBaHHOM (hopMe Obliia Hauata B roasl nepectpoiiku B CCCP.
B 1986 r. mosBUIMCH IOPUCTBI, KOTOPBIE 3aHUMAJINCh MHIWBUIYaTbHOU TPYIOBOU
JesTeNbHOCTRIO, ¢ 1988 . cTanu co3naBaThes mpaBoBbie KoomnepatuBbl. B 90-bie TT.
npouuioro Beka B Poccuu ¢ mosiBlieHHEM JMOEpalibHbIX PHIHOYHBIX HOBAlMM, 3a
oOpa3err KOTOPHIX ObLT B3SIT MPEUMYIIIECTBEHHO aMEPUKAHCKUI M €BPOIEHCKHIA OIIBIT,
BO3HMKJIA MOTPEOHOCTh B PHIHOYHO-OPUEHTUPOBAHHBIX IOPUINYECKHUX yCIIyTax.

B niepuon ¢ 1995 no 1998 rr. nmpenocrapieHre MIATHBIX IOPUIAYECKUX YCIYT
CTAaHOBUTCS JIMIICH3UPOBAHHBIM BUAOM JesiTenbHOCTH. Torma Muntoctom Poccun u
yIpaBICHUSAMU IOCTULIUY 10 cyOBbekTaM Poccuiickoit @eneparu ObUIO BBIIAHO OKOJIO
30 TBIC. TUIIEH3UI IOPUCTAM-HHINBUYaTbHBIM MPEANPUHAMATEISAM U IOPUANIECKAM
¢upmam.’ He Gymer ommbouHBIM yTBEpKIEHHE O ToM, uTo B 1998 r. KonmuecTBO
IOPUCTOB-JIMIICH3UATOB $IBHO INPEBbIIIANIA YHCICHHOCTh aJBOKATypbl - 35,3 ThIC.
anBokaroB. > C y4eToM TOro, 4TO CYIIECTBOBAa «aIBOKATCKAs MOHOIOJNHUS» Ha
IpeIBapUTEIBLHOM CIIEACTBUM B YTOJIOBHOM IPOIIECCE, KIOPUCTHI-IIPEANIPUHUMATEITI
CKOHIICHTPUPOBAJIM BHUMAHUE HA OKa3aHUM IOPUAWYECKUX YCIAYr B OBICTPO
pa3BuBatolelicss cdepe MNPEANPUHUMATEIILCKON  JeATeIbHOCTH. Pe3ynbTraroM
pa3BUTHS 1EATEIBHOCTH TAKUX IOPUCTOB U FOPUINUYECKUX GUPM CTalI0 (popMHpOBaHHE
y Poccum ocobennoit popmbl mpeanpruHUMaTENbCTBA - KBa3HaIBOKATyphl, KOTOpasi He
CTOJIbKO KOHKYPUPYET C TPaJAULIMOHHON aJBOKATypPOM, CKOJIBKO Pa3MbIBA€T PUHIUIIBI
ee OpraHu3aIM, OTOXKIECTBIISS cCaMUM (PaKTOM CBOETO CYIIECTBOBAHUS aIBOKATCKYIO
U TPEINPUHAMATENBCKYIO JIEATEIBHOCTh, OBOJS WX IO CTEMEHU CMEIIMBAaHUSA B
BOCIIPMATUM CBOMX KJIMEHTOB U MOTEHIMATBHBIX JOBEPUTENEH aBOKATOB.>

M.IO. bapmesckuit B 2000 r. mucan: «... B mociennee Bpems B 00IIeCTBE

OTHOLICHMUA K aJBOKaTaM an/I06peJ10 HOBBIC OTTeHKU. Eciu paHbLIC, HC 0e3 BIUSIHUA

! JIy6mwes, 0. ®. AnsokaTypa B Poccun: yue6uuk [Texcr] / H0. ®. JIy6mes. — M.: IIpopobpasosanue, 2001. C.321.

2 Cyxapes, U. I0. Pabora xouneruit ansokatos Poccuiickoit ®enepauuu 8 1998 roxy [Tekcr] / WM. 10. Cyxapes //
Poccuiickas roctumus. — 1999. — Ne 7. — C. 53.

3 Ilocnenos, O. B. AnpokaTaM-cyibaM GOATCA Hedero, MM He CTpallHa aaxke OusHec-aasokarypa. [Tekct]/ O. B.
ITocnenos // AnBokatckas npakruka. — 2012. — Ne 1. — C. 39.
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KOMMYHHUCTUYECKOTO TOTAJIUTAPHOTO TOCYIAapCTBA, JOMHHHPOBAJIO OTHOIIEHHE K
aJBOKaTaM KaK K JIIOJISIM, KOTOPBIC 3alUIIAIOT TPECTYITHUKOB W W3MEHHUKOB
OTtedecTBa, TO CErOJHS TAKOMY IMMOHUMAHHUIO POJM aJIBOKATYpPhl HA CMEHY MPUXOJUT
HE MEHEE OITaCHOE: aJBOKATHI - JENbIIbI, KOTOPBIC 3a O€3yMHBIE TOHOPApPHI JOBKO
yCTpauBarOT Jejia Oorarblx JIOACH, OOCITYKHUBAIOT TOJBKO OOJIBIION OW3HEC U
KPUMUHAIIBHBIE ~ CTPYKTYpPhl WM  3allMIIAIOT  BOPOBATHIX UYMHOBHHUKOB  OT
CIIPaBEIIUBOTO BO3ME3 AU, !

Takum 00pa3oMm, aHaNU3HUpys BBINIECKA3aHHOE, MPU3HAKAMU KOMMEpPYECKON
MOJIENIN aJIBOKATCKOU JESATEIbHOCTH SBIISIFOTCS:

1) xoMMepuecKast aJBOKaTCKas eATSIBHOCTh 3aKOHOIATEIbHO YperyJIupoBaHa
rocyJapCTBOM U OTHOCUTENILHO HE3aBUCUMA,

2) ee 3HAYCHHUE CBOJUTHLCS K MPEOCTABICHHUIO IOPUIMYECKUX YCIYT C EIbIO
MOJTy4eHUS (PUHAHCOBOM BBITOBI;

3) o1 3amuUTy KOMMEPUYECKON aIBOKATYpPhl ONAIAI0T OM3HECMEHBI, (PUPMBI,
KOPTIOpaInu;

4)  MopalbHbIe  TIPUHIMIBI  KOMMEPYECKHMX  aJBOKATOB  SIBJISIOTCS
HECTaOUJIbHBIMH.

CormacHo COIMANIBHOM MOJETM aJBOKATCKOW JESATEIbHOCTH, WHCTUTYT
aJIBOKATyphI - 3TO DJIEMEHT IPakIaHCKOTO OOIeCTBa, KOTOPBIM SBISETCS rapaHTOM
ero 0€30MacHOCTH M CIIPABEIITMBOCTH. JlaHHBIM MHCTUTYT HE3aBUCHUM OT TOCYAapCTBa.
OH cnocoOCTBYET peanu3allii 3aJIeKIapUPOBAHHBIX TOCYIapCTBOM TIpaB, U MPU3BaH
3¢ (HEKTUBHO 3alMINATh TpaBa U CBOOOBI YEIOBEKA W TPakIaHWHA, IOPUINICCKUX
U,

dopMupoBaHUE MPABOBOTO FOCYAPCTBA, YTBEPKICHUE B HEM JIEMOKPATUH, €TO
PKOHOMHYECKOE M COIHMAIBHOE TIPOIBETAHUE SBJSIOTCS HEBO3MOXXHBIMH  0€3
MPU3HAHUA W OOCCICUYCHHS TpaB M CBOOOJ delloBeka. [IpaBa demoBeka HE TOJBKO

MIPOBO3TIIAIIAIOT cepy CaMOOTPEACICHNUSI U CBOOOIBI TUYHOCTH, €€ HE3aBUCUMOCTH

! Bapesckuii, M. YO. Ansokarckas stuka [Tekcr] / M. FO. Bapiesckuit. - 2-oe usg., — M.: [Ipodo6paszosanue, 2000.
C.17.
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¥ TIOTEHIIMANa, HO M OMPEIEISIOT B3aUMOCBS3b, B3aUMO3aBUCUMOCTh U B3aUMHYIO
OTBETCTBEHHOCTH TOCYJIapCTBA, OOIIECTBA U YEIIOBEKA.

H./. Maty30B cUuTaeT, 4TO TPAKIAHCKOE OOIIECTBO — 3TO HETOCYAapCTBEHHO-
MOJINTUYECKAsI, 4, TJIABHBIM 00pa3oM, COIMAIIbHO-DKOHOMHYECKass W JUYHAas cdepa
KU3HEICATCILHOCTH JIIOJICH, PEaIbHO CO3IaHHBIX OTHOIICHWA MEXKIYy HUMH, TO —
CBOOOHOE JIEMOKPATUIECKOE, TIPABOBOE ITUBUIIM30BAaHHOE OOIIECTBO, T/Ie HET MECTa
pSKUMY JIMYHOW BIACTH, BOJIOHTAPUCTCKAX METOAOB TIPABJICHHS, KIACCOBOM
HEHABUCTH, TOTAIMTAPU3MY, HACHIIHS HAJl JTFOJABMH, TJI¢ YKHUBAIOTCS 3aKOH U MOPaJb,
NPUHIAIIEI TyYMaHW3Ma ¥ CIPaBEUIMBOCTH; A3TO — PHIHOYHOE MHOTOYKIIATHOE
00IIIeCTBO co CMEIIIaHHOM AKOHOMHUKOM, 00IIIECTBO WHUILIMATUBHOTO
IpEANPUHUMATENLCTBA, yMHOTO 0alaHca HHTEPECOB PA3HBIX COLMAIBHBIX CIIOEB.!

I'pasxxnanckoe oOMIECTBO SIBISET COOOM, TJIABHBIM 00pa3oM, COLMAIbHYIO,
DKOHOMHYECKYI0 W JHMYHYI0 cepy XKU3HEACITCIbHOCTH JIOACH, CBOOOTHYIO OT
roCyapCTBEHHOTO BMEIIATENbCTBA. B TO e BpeMst rpaxaaHcKoe OOIIECTBO CBSI3aHO
C TOCYIapCTBOM U SIBJISIETCS BOBMOYKHBIM TOJBKO B TOCYAapPCTBEHHO OPTaHW30BaHHOM
oOmiecTBe. Bo-mepBbIX, psiJl MHCTUTYTOB SIBJISIETCS OJHOBPEMEHHO KOMIIOHEHTAMHU
IpaXKJaHCKOTO OO0IIeCTBa M rocyJapcTBa (Hampumep, MOJUTHYECKUE MapTuu). Bo-
BTOPBIX, TPEACITbl MEKIy TOCYAapCTBOM M TPakIaHCKUM OOIIECTBOM HWMEIOT
TEHJICHIMIO K Pa3MbIBAaHUIO: C OJTHON CTOPOHBI IPAKIAHCKOMY 00IIIECTBY TOCYIapCTBO
JIENeTUPYET YaCTh CBOMX MOJTHOMOYHUH, C IPYTOH — TOCYAAPCTBO OEPET MO KOHTPOJIb
cdepsl IeATeTbHOCTH, KOTOPbIE paHbIle ObUIH 3aKPBITBIMU JJISI TOCYAapCTBEHHOTO
BMEIIIATEILCTBA. B-TpeThUX, TpakJaHCKOE OOIIECTBO MPETyCMaTPUBACT KOHTPOJIb
HaJ| TOCYIAapCTBOM, TIOCKOJIBKY JIH00asi TOCYIapCTBEHHAs BJACTh ITOCTOSHHO
CTPEMHTCS K BO3BBIIICHUIO U TTOIYNHEHUIO cebe 00IIecTBa.

N.C. SpTeIXx Tak ’X€ OTMEYaeT, YTO B JCITCIIBHOCTH aJIBOKATYPHl IPH
MPEIOCTABIICHUN KBATU(PHUIIMPOBAHHOW FOPUIAMYCCKOW TTOMOIIM OJIHOBPEMEHHO
MPUCYTCTBYIOIIUNA ¥ YaCTHBIA WHTEpeC (BO30OHOBIICHWE HAPYIICHHOTO TIpaBa

KOHKPETHOTO JOBEpUTENsl) UM MNyOIMYHBIA MHTEpec (MHTEpeC BCEro oOIecTBa B

! Marysos, H.U. I'paxk1anckoe 0OIIECTBO: CYIHOCTL M OCHOBHbBIE MPUHIUIIBI [ DNEKTPOHHBIN pecype]. - Pesxum pocTyna:
https://pravo33.wordpress.com/2008/10/10/Hu-mMaTy30B-TpaX1aHCKOE-00111eCTBO/
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uenom). Tak, oH yka3biBaid: «CyTh OOLIECTBEHHOTO MHTEPECA €CTh 3alUTa YaCTHOTO
MHTEPECa IOCPEACTBOM CHPABEIIMBOIO OTIPABIEHHs IpaBocyus» - . MMeHHO
nyOJIUYHBIN HHTEpEC 00YCIOBIMBAET COLIMANIBHBIN CTATYC aJIBOKATYPhI KAK MHCTUTYTA
Ipa)KAaHCKOTO 0OIIEeCTBa.

brarockJI0HHOE OTHOILIEHWE ToCyJapcTBa W TPaKJAHCKOro oOIiecTBa K
WHCTUTYTY aJBOKATyphl, MPEBPAIIAET €r0 B OCHOBY IIPaBOBOM 3aKOHHOCTH M TapaHT
YBEPEHHOCTH HaCEJICHHsI B TOCYAapCTBE, O0IIECTBE, OYayIIIEM.

Hanpumep, 6:1arock1oHHOCTH PpaHIty3ckux koposei B XV B. moBiusiia Ha TO,
YTO aJBOKAThl CTAJIU MOJIb30BAThCs HEOBIBAJIBIM yBakeHHeM. M. Bunasep npuBoaut
Takue Qaktbl: «OHM OJHM MMENHM MPAaBO HE Ha3bIBaTh ce0s MPO(ecCHOHATBbHBIM
UMCHEM «KOPIOpALMI». KaK PhII[apH 3aKOHA OHU oOpasoBaiu coctostaue (ordre);
KUJIbE UX OBUIO HEMPUKACAEMBIM, KOTJIa Y HErO BCTyNAJl UCKATENb 3alUThI: OHO OBLIO
OrpaXkJIeHO OT BMEUIATENIbCTBA JIFOOOW BJIACTH, JJAXKE OT BJIACTH CYAEOHOr0 MPUCTaBa.
CaM azBokart, KOrjia OH OTIIPaBIIUICSA B MPO(PecCHOHAIbHOM KOCTIOME B CyJ U KOI/ia
BO3BpAILIAICS U3 CyJa, MOJIb30BAJICS MPAaBOM JIMYHOW HENMPUKOCHOBEHHOCTH. KHuru
aZIBOKaTa OOBsIBJICHBI CBOOOJHBIMHU J1aXK€ OT YaCTHOTO B3bICKaHMs. Ero crokoiicTBue
OXPAHSIOCHh MYCTSKOBBIMU 10 CMEIIHBIX NPEANUCAHUNA: IIYMHBIE COCEIN — OCOOEHHO
PEMECIIEHHHUKH — MOIJIU OBITh BBICEIEHEI M3 KBAPTH I10 IEPBOMY €TI0 TPEOOBAHHMIO.» 2

Takum o0pazoMm, (YHKUMOHMPOBAHME WHCTUTYTa aJBOKATyphl CIIEIyeT
pacueHuBaTh Kak HEoOXoIuMMoe ycioBHEe (OPMHUPOBAHUS M Pa3BUTHUSI IPABOBOIO
rocyapcTBa M IpaxJIaHCKOro oOmiecTBa. AJBOKaTypa CHOCOOCTBYET peanu3aliu
3aJIEKJIAPUPOBAHHBIX TOCYJIApPCTBOM IpPaB, BOIUIOIIEHUIO MX B KU3Hb, 3aAIIUTHI OT
HapyLICHU.

CrnenyeT coriacuTbCsi ¢ MHEHHUSAMH aBTOPOB, KOTOPbIE OTMEYAIOT, YTO €CIIU
OOIIECTBO 3aMHTEPECOBAHO B TOM, YTOObI B HEM ObUI MPaBOBOM MOPSJIOK, a HE

CBOEBOJIME BJIACTU, OHO JOJDKHO OBITh 3aWHTEPECOBAHHBIM M B TOM, YTOOBI

! SIpteix, U.C. AnBokatypa u rpaxaanckoe oduecto (Monorpadus). M. — 2007. C. 96.

2 Bunagep, M. M. Ouepku 06 ansokarype / M. M. Bunagep. — CII6.: Tun. M. M. Cractonesuua, 1902. [DnekTpoHHbII
pecypc]. - Pexum nocryma:/http:/elib.shpl.ru/ru/nodes/4925-vinaver-m-m-ocherki-ob-advokature-spb-
1902#page/1/mode/grid/zoom/1
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CYILIECTBOBAJl HE3aBUCUMOM OT BJIACTH MPABO3ALIUTHUK, KOTOPBIA KPUTUKYET BIIACTh
¥ yOEKIaeT ee B OTPaHUYCHUM CBOEH KapaTelbHOM aKTMBHOCTH.

K dopmupoBanuio connanabHON MOJEIN aJBOKATCKOMN JEATEIbHOCTH CTPEMSITCS
MPAKTUYECKN BCE IMBUIIN30BAHHBIE TOCYAAPCTBA COBPEMEHHOTO MUPA.

K mpusnakam conmanbHOM MOJENHN aJJBOKATCKON JEATEIbHOCTH IPUHAJICKAT:

1) anBOKaTCKas ACSATEIBHOCTh 3aKOHOIATEIILHO YPETYIMPOBaHA TOCYAapCTBOM;

2) MHCTUTYT aJBOKATYphl HE SIBISICTCS YacThIO TOCYAapCTBEHHOTO aIapara,
MO3UIIMOHUPYETCS KaK HE3aBUCUMBIA HHCTUTYT;

3) MHCTUTYT aJIBOKATYPhI - JJIEMEHT IPaXKIaHCKOTO OOIIECTBA;

4) MHCTUTYT aJIBOKATypPbl BXOJUT B CTPYKTYPY MPABOOXPAHUTEIHHON CHCTEMBI
rocy1apcTBa;

5) rapaHT oOecriedeHus IpaB U CBOOO,T YeI0BEKa U IPaXkTaHWHA, FOPHIAICCKUX
n;

6) BBICOKAs pOJIb M BAYKHOE 3HAUCHUE MHCTUTYTA a{BOKATYpPhl B OOIIIECTBCHHOM
KU3HU;

7) ypOBeHb 3aIlUTHI TIPaB YeJ0BEKa U TPaKIaHUHA B OOIIECTBE — BHICOKHUI;

8) BBICOKHE MOpAJIbHBIC IPUHITUIIBI aIBOKATOB.

Takum 00pa3oM, COCTOSIHUE MHCTUTYTA aJBOKATYpHI SIBISIOTCS UHAUKATOPOM
COCTOSIHUS ITOJIMTUYECKON U COLMAIBHOM CUCTEM rocynapcTBa. bynyun uHCTUTYTOM
MIPABOOXPAHUTEILHOW CHUCTEMBI TOCYJIAPCTBA, AJBOKATypa pEaJIU3yeT TOJBKO T€
BO3MOYKHOCTH 3aILUThI, KOTOPBIE FOPUAUYECKH ITPEAOCTABIIEHBI TOCYIAPCTBOM.

OO6o0masi  BBIIIIECKA3aHHOE, HEOOXOJUMO OTMETHTh, YTO COJEpKaHUE
MHCTUTYIHOHAIBHOTO MOJAX0/1a K MOJACIMPOBAHUIO aJIBOKATYPHI TO3BOJISET BBIACIUTD
MOJICNIA Pa3BUTHUS aJBOKATYpPhl KaK COLMAJIbHO-IIPABOBOIO HMHCTUTYTA, KOTOPBIE
O0TOOpaXaroT €ro 3aBUCUMOCTb OT MPABOBOTO, COIIUATBLHOTO, TOJIUTUYECKOTO KJIIMMaTa
BHYTPU CTpaHbl. B mpoiiecce HCTOPUYECKU-TIPABOBOIO PA3BUTHA  aJBOKAaTypa
pa3BUBAETCS MapaAJJICIIbHO C TOCYJaPCTBOM M OOIIIECTBOM, MTHOBEHHO pearupyer Ha

HOPMAaTUBHO-IIPAaBOBOE PETYJIMPOBAHUE CO CTOPOHBI FOCYAApCTBA, MOACTPAMBAETCS

1 Bopo6ses, A.B. Teopus ansokatypsl / A.B. Bopo6ses, A.B. ITonskos, 10.B. Tuxonpasos. - M.: I'pants, 2002. C.3.
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MOJI COLMAJIbHBIE MPOLECCHl U MOTPEOHOCTH B OOILECTBE, MOJIUTHUYECKUE YCIOBUS U
HACTPOCHHS.

B 3aBucuMocTH OT 3HA4YeHHS MHCTUTYTa aJBOKATypbl B MOJMTUYECKOW U
COLIMAJIBHOM CHUCTEME TOCYJapCTBa CTOMT BBIACIUTH HU30JALHUOHHYIO, STATUCTCKYIO
MO/I€JIb, KOMMEPYECKYIO U COIIMAIBHYIO MOJIEIH aIBOKATCKOM IE€ATEIbHOCTH.

M3onsiuMoHHass MoJieb  OrpaHMYMBACT WM  3alpeliaeT  aJBOKATCKYIO
JEATEIIbHOCTh Ha TOCYIApCTBEHHOM YpPOBHE, a MyOJIMYHOE 3HAYEHUE aJIBOKATYpbI
YMBIIIJIEHHO 3aHM)KAETCSI, YTO MPUBOAUT K OCJIA0JICHUIO PO MHCTUTYTA aIBOKATYPHI
B 00I1IECTBEHHOM >KU3HHU U CHIDKCHHUIO YPOBHS 3aIIUTHI ITPaB YeJIOBEKa U TpakIaHHA
(®pannus 1539 r., 1790 - 1801 rr.; Poccus 1917 - 1918 rr.; Kurait 1950 - 1954 1r.,
1966 -1976 rr.).

DOTaTUCTCKAasT MOJENIb ONPEACNSIET, UYTO HHCTUTYT aJBOKATyphl XOTS U
IOpUIMYECKU HE3aBUCUMBIHN, HO (PAKTUUECKH BBITOJIHSIET (DYHKIHIO TOCYIAPCTBEHHOTO
OpraHa Mo COACHCTBUIO COLMAIMCTUYECKONW 3aKOHHOCTH, YTO MPUBOIUT K MOJIMEHE
MPUHIIUIIOB U 3HaueHUs HHCTUTYTa afaBokaTypsl (CCCP).

CornacHo KOMMEpPYECKOW MOJENH, aJBOKATCKas NESITENbHOCTh CBOAMUTCS K
MPEIOCTABIICHUIO FOPUAMYECKUX YCIyr Ou3HecMeHaMm, (upmaM, KOPHOpalUsM C
LEIbI0 TOJMYyYEeHUs] BBICOKOM (uHaHCOBOW BbITOAbl. IIpu »TOM KOMMepueckas
aBOKATCKasl JESTEIbHOCTh 3aKOHOJATEIbHO YpPEryJIupoBaHa TOCYJIapCTBOM U
OTHOCUTEJIBHO HE3aBUCHMMAas, a IMOJOKEHUE aJBOKATOB B KOMMEPUYECKOW cpeje
MPUBUJIICTUPOBAHHO M CTA0WJIBHO, XOTS WX MOpPAJIbHbIE MPUHIIMIBI OTBEYAIOT
noctaBieHHbIM 1essM (Pumckas Mmmnepusi, CIIA, Hunepnanasl, BenukoOpurtanus,
Cunranyp, Kuraif).

CounanbHasi MOJENb ONPENEINAET, YTO UHCTUTYT aABOKATYPHI - 3TO JIEMEHT
IPAXKIAHCKOTO OOIIEeCTBa W MPaBO3AIIUTHON CHUCTEMBI TOCYIApCTBa, KOTOPHIN
ABJIIETCSI TapaHTOM OE€30MaCHOCTH M CIPaBEIJIMBOCTH, CIIOCOOCTBYET pealih3aliuu
3a/IEKJIapUPOBAHHBIX FOCY1apCTBOM MpaB. [Ipu 3TOM ypoBEHb 3alIUTHI IPAB YEJIOBEKA
U TpaXJaHMHA B OOLIECTBE — BBICOKHMI, a CO3JaHKME MPaBOBOTO TOCYIapcTBa U

dbopMHpOBaHUE TPAKIAHCKOTO OOIIECTBA SIBISETCS IEIBI0 TPABOBOM DITUTHI.
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§ 3.2. Moaesin opranu3aumu aJBoKaTcKkoi npodgeccun

[lonstTne «aaBOKaTypa» O3HA4aeT HE TOJBKO pPOJ MIpodecCHOHATBLHOU
JESTENIbHOCTH WM  MPOQPECCHOHANBbHYI0 Tpynmy (COCTOSHHE), HO U  KJAacC
IIPaBO3aLIMTHUKOB B HEKOTOPBIX rocynapcrBax. Tak, E. BacbKOBCKHUIT BBIIEIISA TAKUE
3HAYCHHUs] TOHSATHS «aJBOKAaTypa». BO-TIEPBBIX, UM 0003HauaeTcs Mpodeccus
a/JIBOKaTOB, TO €CTh U3BECTHOI'O POJIA AESATEIbHOCTh, KOTOPAs 3aKJIFOYAETCS B BEICHUH
Ha CyJ€ YyXHMX IIPOLIECCOB; BO-BTOPBIX, AJBOKATypOW HAa3bIBAECTCS TaKKE CaMo
COCTOSIHHE a/IBOKATOB, TO €CTh KJIACC JIUL, KOTOPbIE OCBATUIM ce0s1 3TOM npodeccuu;
B-TPETBUX, B  y3KOM  HAyYHOM  CMBICIIE  aJBOKaTypoll = Ha3bIBAETCS
PaBO3aCTyHAYECTBO B IIPOTHBOBEC CYA€OHOMY MPEICTABUTELCTBY.

AnBokar - 3TO (PU3MYECKOE JIMIO, KOTOPOE OCYIIECTBISIET aJIBOKATCKYIO
JESTEIbHOCTD, KOTOPast O0BEANHAET 3allUTY, IPEACTaBUTEIBCTBO U IPEIOCTABICHUE
JIPYTUX BUJIOB MPABOBOM MOMOILIM KIMEHTY. Takum 00pa3om, aBOKaT —3TO, B IEPBYIO
ouepenp, npodeccus, Ha KOTOPYIO BO3JIOXKEHA OXpaHa W 3alluTa IpaB U cBOOO.
4eJIOBEKa U IpaklaHrHA.

B koHTekcTe AaHHOW TE€Mbl JOCTATOYHO AKTYyalbHO BBISCHUTH COOTHOILIEHHE
NOHATUH «aJIBOKAT», «3ALIUTHUKY», KIIPEACTABUTEIb.

[To muenuro O. B. CuHeokoro, TEpMUH «aJABOKAaT» YKa3blBa€T Ha
Npo(EeCcCHOHANBHYI0  NPUHAMJIEKHOCTb, a TEPMHUH  «3alUUTHUK»  O3HAYaeT
NEATEIbHOCTD, CBA3aHHYIO C 3aIUTON WM MPEJICTABUTEIBCTBOM YbUX-TO MHTEPECOB
B cyne. AIBOKAT MOXET ObITh 3alUTHUKOM HCKIIOUUTEIHHO B KPUMHUHAJIHLHOM
Ipolecce, a BO BCEX APYrMX MPaBONPUMEHUTEIBHBIX chepax OOLUIECTBEHHON >KU3HU
OH MOKET OBITh IIPEICTABUTENIEM MIIM KOHCYJIbTaHTOM. [Ipu 3TOM npeacTaBUTEILCTBO
- 9TO Takas MOJiHAs WJIM 4YacTUYHas 3amMeHa cyObeKTa mpaBa APYrUM JHIIOM, MpU

KOTOPOM IIPEICTABUTEND ITOJTHOM ITPABOBOM MEPOU 3aMEIIAET FOPUINUECKYIO CTOPOHY

! Bacbkosckuii, E. B. Vka3. pa6. 4. 1. C. 1.
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NyTeM BBINOJIHEHUS (PYHKIUNA TNPaBOCIOCOOHOCTH, B pe3yJbTaTe€ YEro BcCe
TIOCIIECTBUS AEATEILHOCTH MIPEICTABUTENS MOJIATAIOTCS Ha 3aMEIEHHOE JIUIIO.

B kaxmom rocygapctBe HMHCTUTYT aJBOKATYpPhl MMEET CBOU OCOOEHHOCTH,
KOTOpbIE C(OPMHUPOBAIKCH IO BO3JACUCTBHEM HCTOPUKO-TIPABOBBIX (hakTopoB. E.
BacbkoBckuil pasnensn rocygapcrtBa Ha T€, B KOTOPBHIX (DYHKIIMOHHUPYET CTPOToe
OTJIEJICHUE JEATEILHOCTH aJBOKaTa OT OOs3aHHOCTEH CyJeOHOro MpenCcTaBUTENs, U
rocyJapcTBa, B KOTOPBIX COEIMHUIIOCH IPEACTABUTENBCTBO C TPABO3aCTyITHUYECTBOM
B pyKax OJHOTO JIMIA.

HccnenoBanue CTPYKTYphbl aJIBOKATCKOM MpoGecCuu MO3BOJISIET OMPEICTUTh
OJTHOYpPOBHEBYIO U MHOTOYPOBHEBYIO MOJIETM aJBOKaTCKOM mpodeccuu, B
3aBUCUMOCTH OT KOJHMYECTBAa B TOCYAApCTBE HOPUAMYECKUX MPOQEcCui, KOTOphIe
BXOJISIT B COCTAB aJIBOKATYPbI, HA KOTOPYIO BO3JIOKEHBI OOIINE (PYHKIIMHN aJBOKATCKOM
npodeccun.

OnHoypoBHEBass MOJEIb  aJABOKATYPhl  XapaKTEPU3YETCS HAJUYUEM B
rocyJapcTBe e€auHoW mpodeccurd aJBOKaTOB, KOTOpas COEIUHSIET (YHKIUU
MpaBO3alUTHUKA, CY/IeOHOTO MPECTaBUTENS, KOHCYJIbTaHTa 10 IPABOBBIM BOIIPOCAM
B ogHoM Jimiie (I'epmanus, Kanana, Kurait, Anonus, bpasunus, Poccus u ap.). Ognako
eauHas npogeccust aIBOKaTOB HE OIPAaHUYMBAET CIIEHUATM3ALMIO aJIBOKATOB.

CormacHo HopmaM @enepanbHOrO IONOXKEHHUs, ° mpodeccuss aaBoKaTa B
['epManuu 3auncieHa B KaTEropuio cBOOOAHbBIX Mpodeccuil. JlesTenbHOCTh aiBoKaTa
HE sBJsieTCs KomMmepueckou. IIo 3akoHomarenscTBy I'epMaHuMM aaBOKaT SIBISIETCA
KOMIIETEHTHBIM HE3aBUCHUMBIM KOHCYJIBTAHTOM U TMPEACTABUTEIEM IO BCEM
IOpUIMYECKUM BorpocaM. 3akoHoM oT 17 nexabpst 1999 r. BHeceHbl U3MEHEHUS U
JnonoJiHeHusl K PefepaibHOMY MOJI0KEHUIO, B COOTBETCTBUM C KOTOPHIMU HEMEIIKUE
aJBOKAThl TMOJYYMJIM TIPaBO TMPEJCTABIISITh UHTEPECHl CBOMX KIMEHTOB BO BCEX

CyJIeOHBIX OKpYyrax Ha TeppuUTOpuH I'epMaHuu (B yHaCTKOBBIX U OKPYKHBIX CYyJaXx).

! Cuneoxwuii, O.B. ABokaTypa Kak MHCTHTYT MpaBOBOH MOMOIIM M 3amuThL: YueGHoe mocobue / O.B. Cuneokwmii. —
Xapskos: [Ipaso, 2008. C.116-117.

2 Bacbkosckulii, E. B. Vkas. pa6. U. 2. C.142.

% The Federal Lawyers' Act (Bundesrechtsanwaltsordnung- BRAO) [Dnextponmsiii pecypc]. — Pexum pocrynma:

http://www.brak.de/w/files/02_fuer_anwaelte/brao_engl_090615.pdf


https://www.google.ru/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwict4i77YjSAhWB6CwKHS98C2YQFggdMAA&url=http%3A%2F%2Fwww.brak.de%2Fw%2Ffiles%2F02_fuer_anwaelte%2Fbrao_engl_090615.pdf&usg=AFQjCNFB2hiXlgOtbHhI_q_Rol0luJUxzQ&bvm=bv.146786187,d.bGg
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CreyeT OTMETUTD, UTO PaHbIIIE aJBOKATHI OCYLIECTBIIUINA IPEACTABUTEIBCTBO TOJIBKO
B paMKax TEPPUTOPUM COOTBETCTBYIOIIETO OKPYXXHOIO CyJIa, B KOTOPOM OHH
3apEruCTPUPOBAHBI.

MHoroypoBHeBass MOJENb aABOKATCKOM JACATEIBHOCTH XapaKTEpU3yeTCs
paszjiesieHneM aJBOKaTypbl Ha HECKOJBKO CaMOCTOSITENbHBIX Mpodeccuii: aJBOKaToB
(MpaBO3acTYIMHUKOB, TPABO3ANIUTHIUKOB) U MOBEPEHHBIX (CYACOHBIX MPEICTaBUTENICH
cTpAmuux). JT0 sABIeHHE A. AKCEHOB HasbIBacT «myamusmom», ' C. JlexaHoB —
«IIXOTOMHUEH.2

®opMHpOBaHUE MHOTOYPOBHEBOM MOJAENM aJBOKAaTypbl O€peT Hadajio B
Buzantun - nHacnemnune J[lpeBnero Puma, rne B mepuon lMmmepun BO Bpems
BiacTBoBaHUs ummeparopa JIpBa B 420 r., cOCTOSIIOCH pa3lieleHHE aJBOKATCKOM
npodeccun Ha mrTaTHBIX (Statuti) m cepxmraTHBIX (SUpernumerarii) amBOKaTOB.
Kogexc IOctunmana 528 r. okoHYaTeNnbHO 3aKpemui pas3ielicHHE aJIBOKATCKON
npodeccun. Pa3Hunma Mexay IUTaTHBIMM M CBEPXIUTATHBIMH  aJBOKaTaMH
3aKJII0YANIach B TOM, YTO NEPBBIE, KOTOPHIE MPEACTABISIOT MEHBUIMHCTBO, UMEIHN
IIpaBO BBICTyHaTh BO BCEX CYyAaX, a BTOpBIE, KOJUYECTBEHHO HEOIPAHHYECHHBIE,
NPAKTUKOBAIM B HU3MIKX Cynaax.® B 5TOT mepuon agBoKaThl c(OPMUPOBAIUCH KaK
coctosinue (0rdo) B KOJIETWH, MOJA KOTOPOW MOHHMMAIAch TPYIIA JIHI, KOTOpas
3aHMMAJIach ONpeIeIEHHON MPodeccueil, a He X BHYTPEHHsA OpraHu3anms.*

Penenuua pumMckoro mpaBa cTajga OCHOBAaHMEM JUISI  BO3HUKHOBEHUS
MHOTOYPOBHEBOM MOJIENIM aJBOKATCKOM JEATEIBHOCTH Ha TEeppuUTOpuHU EBpOIBI B
CpeIHHEe BeKa, e MPaBO3AlIMTHUKHU MOAETWINCh Ha aJBOKATOB U CyAEOHBIX
npenacrasureneii. K XIX B. Bo ®pannuu, Anrimu, bensruu, Uramuu, Mcnanuw,
Onmarogaps BIMSHUIO MHOTOBEKOBOM HCTOPUYECKON TpagulMM, PSAOM C KIACCOM

anBokaroB (avocat, barrister, avvocato, abogado) aeiicTBoBanm MHCTHTYT CYACOHBIX

npeacTaBUTEINeH WK IoBepeHHbIX (procurer, avenue, solicitor, attorney, procuratore,

! Axcenos, A.M. PasnooOpasue MojeNeli MHCTHTYTOB CyAeOHOrO HPENCTABUTENLCTBA M IPABO3ACTYHHHYECTBA
(amBOKaTYpBI) B yCIOBUSIX TpaHC(OPMALMHK ITPABOBBIX CHCTEM: HCTOpUUEcKas perpocniektiBa/ A.M. Akcenos // FOpucrb
- mpaBoBeb. - 2012. - Ne 1. C. 107.

2 Jlexanos, C.A. Anpokarypa B 3ananHoii EBporte: onbIT u coBpemenHoe cocrosinue. C.248.

3 Bacwkosckuii, E. B. Vkas. pa6. U. 1. C. 64.

4 Tam xe. C. 78.
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procurador). MHoroypoBHeBasi aJBOKaTypa Takxe JeiicTBoBana B [ oJutaHauw,
['epmanuy, HEKOTOPBIX MIBEUIAPCKUX KAHTOHOB.

[Ipodeccun aaBOKATOB W TOBEPEHHBIX IO CBOEM CYIIHOCTH U cdepbl
NEATETLHOCTH OTJIMYAIOTCS MEXAy coboil. OObenuHsSeT WX JIMIIb OTHOIIEHHE K
cyneoHomy mporeccy. OmHaKo MPOM3O0IIIO HEKOTOPOe CMEMIMBaHWE (YHKIIHMA
aJIBOKaTOB U MOBEPEHHBIX. Tak, Harpumep, PpaHIly3CKUe U aHTJIMICKUE TOBEPEHHBIE
(avoues, solicitors) momyumnm co BpeMEHEM NpaBO HCIOJHSATH B ONPEACIICHHBIX
cilydasix 00s3aHHOCTH a/IBOKATOB, a UTANbSIHCKUE a/IBOKAThI - 3aHUMATHCA CYJICOHBIM
pecTaBUTENbCTBOM. Ha npakTrke BO3HUKIIA WS COETUHUTH MPEACTABUTEIBCTBO C
PaBO3aCTYTHUYECTBOM B pyKax OJHOTO Kjacca JWI[ W, YHHUYTOXXUB HHCTUTYT
HOBEPEHHBIX, NPEJOCTaBUTh €ro (PYHKIMHM aJBOKATaM, YTO CIYYWJIOCh BO MHOTHUX
rocynapcrBax. B ['epManun, HanpuMmep, ObLIIO CTEPTO pa3NHUKE MEXKIY aJABOKATypOil
U CyIdeOHBIM TPEACTaBUTEIHCTBOM, YTO CYIIECTBOBAJO MHOTHME BeEKa, M 00a
yupexJaeHuss Obin  00beOUHEHBI B OJHO. 3akoHojaarenbcTBo XIX B,
XapaKkTepU30BaJIOCh TEHACHUUEW CIMSHUSA JTUX JABYX YUPEKICHHU. ABCTPUUCKUN
3akoH B 1868 r., Benrepckuii B 1874 r., B Typeuxuit 1876 r., B Hemenkwuit 1878 r., B
rojutanackuit 1879 r. meeinapckue 1878 u 1880 rr., Bce OHM OBLIM MOCTPOCHHBI HA
TaKOM CJIUSHUN.!

Bo ®panmmu no 1971 r. paznuyanuch ropuaudeckue npodeccun aaBokara
MOBEPEHHOT0 TpU TpHOyHasie OOJBIIOrO Mpolecca W MOBEPEHHOTO MPH TOPTOBOM
TpuOyHaine (cTpsamune). B nporecce «Manoi» pedopMsl, mpoBeieHHOM 3akoHoM oT 31
nexabps 1971r.2, ObUIM yCTpaHEHBI OTIMYMS MEXKIY aJBOKATAMHM U IIOBEPEHHBIMHU.
OnHM OBLTH CIAUTHI B €AMHCTBEHHYIO, TaK HA3bIBAEMYIO HOBYIO Mpodecchio agBoKaTa.
Cnenyrommii 3akon B 1991 1.3 peammsoBan Gonblryo pedopMy HOPUIMYECKHX
npodeccuif, Onaromaps KOTOPOM  €IMHBIM  MPaBOBOM  cTaTyc  ajBoKaTa

PacpoCTpaHuiICd WM Ha COBCTHHUKOB IIO0 IOPpHUAWYCCKHM BOIIPOCAM. KpOMC TOTIO,

! Bacbkosckuid, E. B. Ykas. pa6. U. 2. C. 213.

2 France - Loi 71-1130 1971-12-31 - Loi portant réforme de certaines professions judiciaires et juridiques [Electronic
resource]. — Mode of access: http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_loi_71 1132_
1188555641.pdf

3 France - Décret n°91-1197 du 27 novembre 1991 - Décret organisant la profession d'avocat [Electronic resource]. —
Mode of access: http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_decret 9 12 1188555752.pdf


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_loi_71_1132_1188555641.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_loi_71_1132_1188555641.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_decret_9_12_1188555752.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_decret_9_12_1188555752.pdf
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3aKOHOJATeNb MPEIOCTAaBUJl  BO3MOXKHOCTh IOPUCKOHCYJIbTaM IO  SKEJIaHHUIO
CTAaHOBUTHCS WICHAMH aJIBOKATCKUX KOJIJIETHA.

HeB3upass Ha TEHJEHUMHU CIHUSHUS, MHOIOYPOBHEBas MOJENb aJABOKATCKON
JIESITEIBHOCTH COXPaHWIA CBOU TPAIUIMKM U YCHENTHO (YHKIMOHHUPYET BO MHOTHX
IPaBOBBIX CHCTEMaxX M B Hacrosmee Bpems. B Anrmuum u Yanece, CeBepHoii
Wpnannuu, Upnanauu, HoBoit 3enanauu, HekoTopbix mratax ABctpaiiuu (HoBbiit
FOxwub1it Yanbe, Ksuncnena Bukropus) npodeccus nenutcs Ha 18e 000COOICHHBIE
IPYNIIBI - 0appUCTEPOB U CONUCUTOPOB, B L1loTIan 1M — Ha aIBOKATOB U COJTMCUTOPOB,
B benbrum - Ha anBokatoB W mpenacraButeneid, B IlopTyraiuu - Ha aJBOKaTOB U
coicuaaTopos, B FOxHo-Adpukanckoil PecriyOnnke - Ha alBOKaTOB U TOBEPEHHBIX.
B Ocronun'® B coctaB amBokarckol mpodeccHu BXOIAT NPUCSIKHBIE MMOBEPEHHBIE
(mpUCSKHBIE  aJIBOKAThl), CTapIIME IOMOIIHHMKM TPUCSKHBIX IOBEPEHHBIX H
MOMOIIHUKHN TMPUCSKHBIX IMOBEPEHHBIX, B llojblmie - agBOKAaThl M HOPUIAMYECKHE
COBETHHKH.

Paznen anBokarckoi mpodeccnn B Aurnmu Hadasics B 1340 r. Pacnpenencnue
npodeccuu NpaBO3ACTYMHUKOB 3aBUCUT OT XapakTepa (YHKUUM, BBINOIHIEMbIX
OappuctepamMu U COJMCHUTOpaMH. bappuctepsl SBISIOTCS MPEUMYILIECTBEHHO
aJIBOKaTaMH, KOTOPBIE BBICTYIAIOT B CyJaX BCEX MHCTaHIUM.? COIMCHTOPHI 4Yalie
BBICTYNIAIOT B KauecTBE IPABOBBIX KOHCYJIbTaHTOB. CoOJMCUTOpPHI - Hambosee
MHOTOYHMCJICHHAs] TPYINa aHIMIMIACKUX aaBoKaToB. OHM BBINOMHSIOT (YHKIHMH
COBETHHKOB MO OOHIMM BompocoB. bonbmias dacTe uX paboThl HE CBsi3aHA C
paspemieHueM gaen B cyae. OHM 00ecrneyuBalOT HOpPMalbHOE pPa3BUTHE
NPaBOOTHOIICHUI: BEAyT [EPEroBOPbI, YIPABISAIOT HMMYIIECTBOM, PEIIAIOT
HECJIOKHBIE BONPOCHI B CEMEWHBIX M TPYAOBBIX IPABOOTHOLICHUSX, 3aHUMAOTCS

BOIIpOoCaMHU ACATCIIbHOCTHU KOMHaHHﬁ3.

1 Estonia - Code of Conduct of the Estonian Bar [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/National_Regulations/DEON_National_CoC/E
N_Estonia_Code_of _Conduct_of the Estonian_Bar_Association.pdf

2 Anaposa, T. B. Cyabl u cyneOubiii nponecc BenukoOpuranuu. Anrmus, Yanee, [llotnanaus. — M.: WncturyT
MEXKIYHAPOIHOTO MpaBa u 3KoHOMUKH. M3natensctBo «Tpuana, JItmy. 1996. C.66.

3 Tam xe. C.70.


http://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/National_Regulations/DEON_National_CoC/EN_Estonia_Code_of_Conduct_of_the_Estonian_Bar_Association.pdf
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C npunstuem B 2007 r. 3akOoHa O IOPUIWYECKUX YyCIyrax, pa3HHIIA MEXIy
OappucTepaMl W COJUCUTOpPaMU pa3Mbuiach. COJMCUTOPHI MOJYYWUIA MPABO
MPEACTABIATH KIMEHTOB BO BCEX CyAaX, TAK KaK OHH BOIILJIU B [IEPEYEHB JIULI, KOTOPbIE
UMEIOT TpaBo BeIcTynaTh B cyze (right of audience), 6appucrepsl, B CBOIO odepe/b,
MOJYYUJIM TPaBO NPUHUMATh HUHCTPYKUHMH OT KIHMEHTOB, 0€3 MOCpPEIHHYECTBA
COJIMCUTOPOB.

Takum o00pa3oMm, MHOTOYpOBHEBas MOJENIb AaJABOKATYphl HaIllJIa CBOIO
peanu3anuio B pasHbIX rocylaapcrBax. Bmecte ¢ Tem, JaHHAas MOJIENb MOJBEPHKEHA
OOIIIEMUPOBOI TEHJIEHIIMU TPaHCHOPMAIIMH aJIBOKATYPhI B OJJHOYPOBHEBYIO MOJIEIIb.

[Ipr3HakamMyu MHOTOYPOBHEBOUM MOJEINIH aIBOKATCKOU ESITENBHOCTH SBIISIFOTCS:

1)  GyHKIMOHMPOBAHME  HECKOJBKMX  CAMOCTOSTEIBHBIX  AJBOKATCKUX
npodeccuii;

2)  pasiciieHMe ~ aaBOKaTypbl  Ha  aJBOKaTOB  (MPaBO3aCTYITHHKOB,
NPaBO3aIIUTHUKOB) U TIOBEPEHHBIX (CyICOHBIX MPEACTABUTENCH, CTPAIUNX );

3) ocyliecTBICHUE MPABO3ANTUTHON (YHKITUH;

4) BBICOKOE Ka4eCTBO MPEIOCTABIAECMBIX IOPUANICCKIX YCIIYT.

Hccnenosanue moaenen agBOKaTCKOM IESITEIbHOCTH MO3BOJISIET CAENATh BBIBOL
O TOM, 4YTO B paMKaX Pa3HbIX MPABOBBIX TPATULIUNA CHOPMUPOBATUCH Pa3HbIE MOJEITU
aZJBOKATCKOM JAesATeIbHOCTH. HecMOTpsi Ha CyIIECTBEHHbIE OTIMYUS B MEXAHU3ME
MPEe0CTaBICHUS MTPABOBBIX YCIYT MPU OJHOYPOBHEBOM U MHOTOYPOBHEBOM MOJIEIISIX
aJIBOKATCKOM mpodeccuu, WX pazHooOpa3ue He BIMSET Ha KadeCTBO HAa3BaHBIX
aZBOKATaMu yCIIyT.

OnHoypoBHEBas MOJCIb aJIBOKATYPhI XapaKTepu3yeTcs: PyHKIIMOHUPOBAHUEM B
IIPAaBOBOM CHCTEME CIWHCTBCHHON aJBOKATCKOM IIpodeccuH, KOoTopas COYeTaeT
(GyHKIIUY MpaBO3alIUTHUKA, Cy1€OHOr0 IPEACTABUTEIISI, KOHCYJIbTAaHTA 0 MPaBOBBIM

BoripocaM B oaHoM Juiie (I'epmanus, Kanana, Kurait, Anonus, bpasunus, Poccus u

ap.).

1 Tam xe. C.72.
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MHoroypoBHeBasi ~ MOJ€Nib,  BbIAEpKaB  OOUIEMUPOBBIE  TEHIEHIUU
TpaHchoOpMaril  aJBOKAaTypbl B OJAHOYPOBHEBYIO MOJENb, XapaKTEPU3YeTCs

Pa3aCIICHUCM aIBOKATYPhI HA HCCKOJBKO CAMOCTOATCIIBHBIX HpO(l)GCCI/If/'I.

§ 3.3. Moaesu opranu3ainum ajiBoOKATypbl

AnBokatypa Kak MpO(EeCcCHOHAIIBHOE COOOIIECTBO HHUKOTAa HE CTOSJIO B
cTopoHe oT obmiectBa. [lpakTuyecku B KaXIOM  CTpaHe  JIEWCTBYIOT
npodeccuOHaNIbHbIE 00BbEIMHEHUSI aJIBOKATOB, a KOe-TJi¢ U He OJHO. B HEeKkoTophix
CTpaHax aJIBOKAThl HE CO3/Ial0T COOCTBEHHBIX 00bETMHEHUMN, 2 AKTUBHO YYaCTBYIOT B
OOIIIECTBEHHBIX OpraHu3aiusix pucToB. Kpome TOro, ujas B HOTy CO BpPEMEHEM
OoTBeYasi Mo TpeOOBaHMAM TII100ATM30BAHHOIO OOIIECTBAa, aABOKATHI, WU IIUPE —
IOPUCTBI, CO3/1aTu MpodhecCuOHATBHBIE MEXKTyHAPOIHbIE OPTaHU3aIIH.

AZIBOKaType TpAJUIMOHHO TPUCYIIA CAMOCTOSITENIBHOCTh.  AJIBOKATHI
CaMOCTOATENIbHO, OOBEAUHSSACH B MPOGECCHOHANBHYIO  TPYINIy,  PpEeIIaloT
OpPraHU3allMOHHBIE  BOIIPOCHl ~ OTHOCHUTEIIBHO  JEATEIBHOCTH  aJABOKAaTYpBI,
PYKOBOJICTBYSCh MPHUHIUIIAMH BBIOOPHOCTH, TJIACHOCTH, MOJAOTYETHOCTU U TOMY
noJ100Hoe.

Hexotopeie mopeBomoinmonnsie yueHble (BachroBckuit E.B., M. Bunasep)
MPEANOYUTAIOT HA3bIBaTh ATy MPOQPECCHOHAIBHYIO TPYIITY - COCJIOBHEM. TOHKO
orMeuail M. BuHaBep: «OHO HE CBSI3BIBAET HUKOI'O Ha BCIO JKM3Hb, KaK KacTa, OH HE
3aXBaThIBAET BCETO YEJIOBEKA KAK CPEHEBEKOBBIN 1I€X, OH OTKPBIBAET JIOCTYIl KOMY-
7100, KTO OTBEYAET YCTAHOBJICHHBIM 3apaHee ompeeieHHbIMH ycioBusiMu. OH -
CBOOO/IHBINM, HEOTPAHUYCHHBI OTHOCUTEIHHO YUCIIA, - COIO3 JIUII, CBI3aHHBIX OJIHOIO
oO11Iei 1eNbI0, - COI03 HAMpaBJeH O TOr0, YTOOBI Jydllle 00ECIeUnUTh JOCTHKCHUE
9TOM LIEIH, - CTABUT C€0s, HUMEHHO KaK HOCHUTEIS 3TOM LEJIH, I10J OOIEeCTBEHHBIN

KOHTPOJIb».!

! Bunagep, M. M. Ouepku 06 agsokarype / M. M. Bunasep. — CII16.: Tun. M. M. Cractonesuua, 1902. C.36.
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B coorBerctBur ¢ OCHOBHBIMM NPHUHIIMIIAMHU, KOTOpPBIE KACAIOTCA POJIU
opucToB, mpuHATEIM BocbMmbiM  Konrpeccom OOH 1o nmpemynpexIeHUIO
IPECTYIHOCTH K OOpaIleHUIO ¢ paBoHapymmTensmu B ['asane B 1990 1.1, ropucTel
UMEIOT IPaBO CO3/1aBaTh U OBITh WIEHAMH CaMOCTOSITENBHBIX MPOQPECCHOHATBHBIX
accoluanuii, KOTopble MPEACTABISIOT U 3alIUIIAIOT X HHTEPECHI, CITIOCOOCTBYIOT MX
HEIPEPHIBHOMY 00pa30BaHUIO U MOATOTOBKE.

[IpodeccrnonanpHbie OpraHU3aluy aJBOKATOB UMEIOT IIMPOKUE TTOTHOMOYHS U
4acTO aKTUBHO YYaCTBYIOT HE TOJIBKO B PEryJIUPOBAHUM aJJBOKATCKOW JESITEIIbHOCTH,
HO U B pealu3aldd TOCyJapCTBEHHONW NOJUTHUKA B cdepe 3aKOHHOCTH M
IPABOIIOPSIKA.

B 3aBucuMocTH OT KosmyecTBa NpodhecCuOHAIbHBIX aIBOKATCKUX OpraHU3alui
B TOCYJapcTBe, KOTOPHIM NPHUHAUICKUT TPABO PETYIUPOBAHHS aTBOKATCKOM
JIESITEIbHOCTH, CJOXWJIACh MOJENh €AMHCTBEHHON OpraHu3alud aJBOKATCKOTO
CaMOYIIPaBJICHUSI W  MOJIEJIb HECKOJIbKMX MPO(PECCHOHANBHBIX  aJBOKATCKUX
OpraHu3aIuu.

JIOMOJIHUTENBHO HEOO0XOAMMO OTMETUTh TO, YTO WIEHCTBO B JaHHBIX
OpraHu3aIsIX MOKET OBbITh, KaK JOOPOBOJIBHBIM, TaK M 00IIe00s3aTEIbLHBIM, a B
HEKOTOPBIX CTpaHax a/IBOKAThI HE CO3/1aI0T npoecCHOHaNbHBIC
OOIIEerocy1apCTBEHHbIE OOBEIUHEHMs, a SBJSIOTCA WIEHAMH OOIIECTBEHHBIX
OpraHu3aIfii FOPUCTOB KaK, HapuMep, AMEpHKaHCKask acCOLMAIUs IOPUCTOB.

Mopenbs enuHON mpodeccuOHATBbHOM OpraHM3alliy  aJBOKATOB HauOoliee
pacnpocTpaHeHa.

B HekoTOphIX cTpaHax, 0OBIYHO ¢ HEOOJBIION TeppUTOpUEH, QYHKIIMOHUPYET
OJlHa HallMOHAJbHAs oOpraHm3anus anBokatoB (/lomunukanckas PecmyOnmka
(Dominican Bar Association), CroBenust (Accoumanus aaBokaToB COBeHHH
(Odvetniska zbornica Slovenije). B Gonpmux ctpaHaXx B CTPYKTYPY acCOIUAIMU

aJIBOKATOB BXOJSIT MECTHBIE (PErHOHabHBIC) acconuanuu. [lomHoMouns u hyHKIUN

! OcHOBHBIE MPUHIKIIBI, KacaloOIIMECs POJIM KOPMCTOB: MPHHATHL BochMbiM Konrpeccom OOH 1o mpeaynpexiaeHus
MPECTYIMHOCTH ¥ OOPAILEHHUIO ¢ TIpaBoHapyIuTeasiMu 27 aBrycra—7 ceHtsaops 1990 r. [DnexrponHsId pecypc]. — Pexum
nocryma: http://www.un.org/ru/documents/decl_conv/conventions/role_lawyers.shtml
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accolMalfii  aJBOKATOB pPa3JeslOTCd MEXKIy HAlUMOHAIBHBIM M  MECTHBIM
(pervoHanbHBIM) ypoBHEM. Harnpumep, HallMOHANIbHAS aCCOIMAIUSI aIBOKATOB MOXKET
OTBEYaTh 3a IMPEACTABJICHHE MHTEPECOB aJIBOKATOB HAa YpPOBHE HAIMOHAIBHOIO
3aKOHOAATEIBHOTO OpraHa, TOrJa KakK TIOJHOMOYHMSI MECTHBIX (PErMOHaIbHBIX)
accolMaliii OXBaThIBAIOT MPEAOCTABICHUE pa3pelieHus Ha MpoPeCcCUOHATBHYIO
NEeSATEIbHOCTD U TUCHUILTUHAPHBIC MTPOLIETYPHI.

KosnuecTBO permoHabHBIX OpraHU3alnid B KaXXJAO0M IOCYIapCTBE Yallle BCETO
3aBUCUT OT aJMUHUCTPATUBHO-TEPPUTOPUATILHOTO YCTPOMCTBA WIIM TMPUBI3KU K
cyneOHbIM opranaM. Acconuanus agsokaros Kumpal ctpykTypHO cOCTOMT M3 miectu
pEerHOHANBHBIX —accolanuii W sBigercs (QopmanbHo HeszaBucumon, Coros
aJIBOKATCKMX accoumanuii Typuuu? cocTouT u3 77 perHoHabHBIX ACCOLMALMIA.

®dpaHIty3cKkre aBOKaThl (00beIMHEHBI B HAllMOHAIbHOE 00BbeauHeHue Conseil
Nationaldes Barreaux) oosenunens! B 181 koimieruio u GyHKIMOHUPYIOT TPU KAKIOM
peruoHanbHOM cyzae. PernonanbHasi opraHu3anus BceBbeTHaMCKOW aqBOKATCKOW
najaThl - aJBOKATCKas I[ajiaTa, MOXET OBITh CO3/laHa B TOPOJIe IIEHTPAJIHLHOTO
3HAQUYEHUS, TJE MPOKUBAET HE MEHEE TPEeX aJABOKATOB. Acconuanus aJIBOKaTOB
[IBeru cocTouT U3 6 reorpadUuecKux AeMapTaMEHTOB B KaXKI0M U3 6 MPOBUHIIUMN, U
1 nemaptaMeHTa — Jj1s1 paboTarONIUX 32 PYyOEIKOM.

B kaxnmoit 3emie ABCTpHI/I3 JNEeWCTBYEeT COOCTBEHHAs aJIBOKaTCKas IiajiaTa
(Rechtsanwaltskammer). Bce amBokaTckue manaThl SIBISIOTCS aBTOHOMHBIMU U
CaMOYIIPAaBHBIMU IOPUIUYECKUMU JUIIAMU MTyOJIMYHOTrO MpaBa. B kaxmaon u3 neBsTu
pErHOHANBHBIX TajJaT €CTh CBOM MPE3UJCHT, BHUIIC-TIPE3UJEHT, KOJUIETUS U
JUCUUATUIMHAPHBIA COBET. [7naBHasg 3agaya WX JEATEIBHOCTA - HAI30p 3a
JIEATEIIbHOCTHIO aJIBOKATOB, OATOTOBKA HOBBIX KaJpOB, MEIUIIMHCKOE U IEHCHOHHOE
CTpaxoBaHUE CBOMX ujieHOB. IlanmaTel 3emens moguuHEHBI (enepanbHON manare

(Rechtsanwaltskammertag). denepanbHas Tmajgara OTBETCTBCHHA 3a  3allUTY

! Cyprus - The Advocates Law [Dnekrponnsiii pecypc]. — Pexum nocryna: http://www.ccbe.eu/fileadmin/user_upload
INTCdocument/cyprus_enpdfl 119399 4690.pdf

2 Turkey - Attorneyship Law Regulations Of The Union Of Bar Associations Of Turkey [Electronic resource]. — Mode of
access: http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/TurkeyATTORNEYSH IP_1 1407227932.pdf

3 Austria - Rechtsanwaltsordnung (RAO) [Electronic resource]. @~ — Mode of  access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/de austria_rao2406204 _1188554905.pdf



http://www.ccbe.eu/fileadmin/user_upload
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/cyprus_enpdf1_1193994690.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/cyprus_enpdf1_1193994690.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/TurkeyATTORNEYSHIP_1_1407227932.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/TurkeyATTORNEYSHIP_1_1407227932.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/de_austria_rao2406204_1188554905.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/de_austria_rao2406204_1188554905.pdf
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WHTEPECOB aJBOKATCKON Mpodeccuu B IIEIOM U TPECTABUTEILCTBO €€ MO3UINH B
roCyIapCTBEHHBIX opraHax.’

HIBetinapckass Kondeneparus mo ¢opMe rocyJapcTBEHHOTO CTPOS SIBJISECTCS
(denepaTUBHBIM TOCYJIapCTBOM M COCTOMT W3 23 KaHTOHOB, TPH M3 KOTOPBIX
pa3earoTCs Ha MOJyKaHTOHBI. B Ka) oM KaHTOHE JIEHCTBYET CBOSI KOHCTHTYIIHS,
paboTaloT mapJaMeHTHl W TpaBUTENbCTBA. Ha ypoBHE KaHTOHA (GYHKIIMOHHUPYET
no6posonsHOE mpodeccronansHoe o0beauHenne - Coros ansokaros. 2 Corosbl
aJIBOKAaTOB CYIIECTBYIOT BO BCEX KAHTOHAX, YWICHCTBO B HUX SIBIISETCS TOOPOBOIHHBIM
(3a UCKITIOYCHHEM COI03a aJIBOKATOB KaHTOHa TwumHo). Ho 99% angBokaToB BCe ke
SIBIIIOTCS WICHAMHM 3TUX 00BEAMHEHUHN, TOCKOJIbKY CUUTACTCS, YTO YWICHCTBO B COIO3E,
C OJIHOM CTOPOHBI, MPEIyCMATPUBACT JOMOJHUTEIBHBIA KOHTPOJh 32 KadeCTBOM
aJIBOKaTCKHUX YCIIYT, a C IPYTOH, TIO3BOJIAET aJBOKaTaM KOHCOJIMIUPOBAHO OTCTaNBATh
CBOM HMHTEPECHl B OTHONICHHMSIX C KAHTOHAJIBHBIMH OpPraHaMH TOCYIapCTBEHHOU
BJIACTH.

Ha ¢enepansnom yposHe aeiictByer Coro3 agBokatoB llIBeliiapuu, KOTOpbIi
00BEMHSET UCKITFOYUTENILHO aJIBOKATOB (HE COI03bI) BCEX KAHTOHOB. UJIEHCTBO B ’TOM
Coro3ze Takxke sBIsIeTCS JTOOPOBOJBHBIM. OCHOBHBIC HAIPABICHUS JICATCILHOCTH
Coro3a: TPEACTaBUTEILCTBO HHTEPECOB aJBOKATyphl BO B3aMMOOTHOIICHHSX C
OpraHaMy TOCYIapCTBEHHOW BJIACTH M y4acTHE B 3aKOHOTBOPYECKOU JCATCIHHOCTH;
npo(eCCHOHAIbHOE W TEHCHOHHOE CTPaxOBaHUE, pa3BUTHE OTHOLICHUH ¢
WHOCTPAHHBIMH M MEKIyHApPOJIHBIMH aBOKATCKAMH OpPTaHH3AIMSIMH; pa3paboTka
IPOrpaMM MOBBIIIEHNS KBATU(DUKALMK [UIS aBOKATOB.>

SInonckas Qenepanus accomnmanuii aaBokatoB (Japan Federation of Bar
Associations) siBiseTcsi CaMOCTOSTEIBHOM, CaMOPETYJUPOBAHHONH U  TOJHOCTHIO
OTJCIICHHOM OT rocyaapctsa. AJIBOKAThl CAMOCTOSITEILHO OPraHHU3YIOT MPOBEIACHHE

KBaJ'II/I(l)I/IKaLII/IOHHBIX 9K3aMCHOB, IIPHHUMAIOT IIpaBUJId aJIBOKaTCKOﬁ OTHUKH H

!Tlponun A. B. Uncturyr amsokarypel B ABcrpuiickoil Pecmy6nuke/A. B. Tlponun //Epasuiickas aaBokatypa. -
2013. - Ne 2. C. 29.

2 Switzerland - Federal Act on the Freedom of Movement for Lawyers [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_switzerland_federl  1188890158.pdf

8 Maryra II. AnsokaTypa kanToHOB [DsnektponHbiii pecype]/ I1. Maryra // Hogas ansokatckas razera. —2008. — Ne 8. —
Pexxum moctymna:http://www.advgazeta.ru/rubrics/11/115


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_switzerland_feder1_1188890158.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_switzerland_feder1_1188890158.pdf
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OCYILIECTBIJISIIOT JAUCUUIUIMHAPHOE NPOU3BOACTBO. JleATENbHOCTh a/IBOKAaTOB HE
noAnagaeT IMoJ HaA30p CYAOB, MPOKYpaTypbl WM APYTUX TOCYJApPCTBEHHBIX
KOHTPOJIMPYIOIIUX OPraHoB.!

B Hunepnannax ¢ynxuuonupyer Hwupepnanjackas acconuanusi aJBOKaTOB
(Nederlandse Orde van Advocaten.) 2 Dto myGaMYHO-TIPaBOBasi OPraHU3alus,
YJICHCTBO B KOTOPOW SBISIETCA OO0S3aTEeNbHBIM Il HUJIEPJIAHJICKUX aJBOKATOB.
Acconmanusi JI€MCTBYeT Ha HAIMOHAJIBHOM W PETHOHAIBLHOM YPOBHSX, TO €CTh
Kbl aJIBOKAT - WICH HAIMOHAIBHON U PErMOHAJIbHOM oprannu3anuu. Opranusanus
MoJieJieHa TaK ke, Kak W oOJacTHbIe cyiabl, HA 19 OKpyroB. AJBOKAT MOXKET OBITH
3apErHCTPUPOBAH TOJILKO B OJJHOM OKpyre.®

B Ounnsgnauu, HaOnpoTUB, IEUCTBYET I0OpPOBOJIbHAS HErocylapcTBEHHAas
Accommanus agsokatos (Suomen Asianajajaliiton).* ects, OnHako uneHcTBO B Hel
ABJISIETCA 00s3aTEIBHBIM JJISl MOJYYEHUs cTaTyca ajgBokata. DuHCKas accouuarius
aJBOKATOB MMEET pPa3BEpPHYTYI0 PETHOHANBHYIO CTPYKTYpy, €€ OTHEJICHHS
(GYHKITMOHUPYIOT B QJIMUHUCTPATUBHBIX €IMHUIAX, TPOTIOPIMOHATIBHO K KOJTUYECTBY
HaceneHus. Beero nx 12. dunHckas acconuanus aiBOKaTOB MOJIb3YeTCs ONpeIeIeHHON
CaMOCTOSITETIbHOCTBIO U caMOyTpaBieHueM. E€ KOMIIETeHIINY MPUHAITIEKUT PEIICHHE
BOIIPOCOB JIOIMyCKa K aJIBOKaType, KOHTPOJIIO 32 MPOPECCUOHAIBHON JeATeIbHOCThIO
aJIBOKaTOB ¥ TOMY MOJ00HOE.”

Ansokarypa B Kurtae B oTiauuve OT (UHCKOW SBISETCS  YKECTKO
pernaMmenTupoBaHHOM. OOsI3aTENBHBIM YCIOBUEM SIBIIACTCS YJICHCTBO B acCOIMAIIUU
aJBOKATOB, KOTOPBIE CO3JJAal0TCS B IMUHHUCTPATUBHBIX €UHUIIAX. B COOTBETCTBUU C
3aKoHOAaTenbCcTBOM Kwutas Accoumanusi aJBOKaTOB - 3TO  OOIIECTBEHHAas

OopraHu3aius, KOTOpas HWMEET CTaTyC IOPUIWYECKOTO JHIa U sBIAeTCS (hopmoit

! Pexoscknii, A.®. Ansokatypa Snonnu / A.®. Pexosckuii // EBpasuiickas agokarypa. — 2016. — Ne 1(20). C. 22.

2 Netherlands - Act on Advocates [Electronic resource]. - Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/4139 001pdfl_ 136134 5751.pdf

3 Jlexanos C. A. Tumnosiorust MHCTUTYTa afBOKaTypsl. Ansokarypa B Espone u CIIHA / C. A. Jlexaunos // Ansokart. — 2005.
—Ne9.-C.70.

4 Finland - Advocates Act [Electronic resource]. — Mode of access: http://www.ccbe.eu/fileadmin/user_upload
/INTCdocument/en_finland_advocatesl 1188555547.pdf

> X nanos, .H. KoperyasaTuBHas MOAENb JEATEI-HOCTH aaBokaTypsl ®uansanmun// EBpasniickas agsokatypa. — 2013.
—Ne 1(2). - C. 21.


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/4139_001pdf1_1361345751.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/4139_001pdf1_1361345751.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_finland_advocates1_1188555547.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_finland_advocates1_1188555547.pdf
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CaMOOpTaHU3aIluK aJIBOKATypbl. Bce pernoHaibHble acCOIMAIMN aJBOKATOB BXOJST
B0 Beekuratickyto accornmanuio agaBokaroB (China National Bar Association). Cpeau
OCHOBHBIX 3ajlad KHTAWCKHUX acCOLMAIMii aJBOKATOB MOXKHO BBIJICIHTh TaKHE:
obecrieueHre NeATeIbHOCTH aJIBOKaTa, 0000IMICHHE M paCIIPOCTPaHECHUE aBOKATCKOM
NPAKTHKH, OpraHu3amus MpodheCCHOHATLHOW MOJATOTOBKH aJBOKATOB, HAJA)KHBAHHE
MEXKYHAPOJAHOTO COTpyIHHMUYECTBA. Kpome TOro, accommanuu OCYIIECTBIISIOT
IOOIIPEHHE aIBOKATOB ¥ NPHMBJICYEHUE MX K JUCIUILIMHAPHOM OTBETCTBEHHOCTH. !

Acconmanus anBokaroB Mspawmis (Israel Bar Association) rtaxke wurpaer
aKTUBHYIO pPOJIb B 3aKOHOJATEILHOM TIpoIlecce U TmoiydaeT oT Kaeccera
(3aKOHOJATEILHOTO ~ OpraHa) Bce 3aKOHOMpPOeKThl. OHHM  paccMaTpUBaOTCSA
CHCIMATLHBIMA TIPOGECCHOHATBPHBIMU 3aKOHOJATEIIEHEIMI KOMHUCCHSIMH, KOTOPBIC
IPEIOCTABIISAIOT CBOU BHIBOJIBL.

[Tpy xapaKTepUCTHKE EIMHCTBEHHOW MOJEIN OpraHu3alyd aJBOKATCKOTO
CaMOyNpABJICHUS HEOOXOJAUMO OTMETHTH (DPAaHIY3CKYI0 aiBOKaTypy ° , Tae
TPAJUIIMOHHO BAXKHEHIIYIO pOJIb B PETyJIMPOBAHUHM aJBOKATCKOW JEATCIBHOCTH
3aHUMAIOT PETHOHAIIBHBIC OpJIeHa (KOJUIETHH) aJBOKATOB.

AnBokatel @paHiiun 00beTMHEHBI B CYJICOHBIC OKpYTa, B chepe AesATeIbHOCTH
Kaxaoro TpuOyHana BbIclied uWHcTaHUuMd. HeszaBucumoe mnpodeccroHanbHoe
CaMOYTIpaBIIieMOe OOBEIUHEHUE aJIBOKATOB HA3bIBACTCS OPJICHOM aJIBOKAaTOB. Bo
rjIaBe OpJicHa CTOMT MPeACeIaTe)b, N30paHHBIA TalHBIM T'OJIOCOBAHHEM CPOKOM Ha 2
roga. OH MpeICTaBIsAeT KOJUICTUIO B OTHOIIICHUSAX C CYACOHBIMH, TOCYAapCTBEHHBIMH
OpranaMM ® O0OImIecTBeHHOCThI0. OH Takke o00JagacT TOJTHOMOYHSIMH I10
PacCCMOTPEHHMIO CIIOPOB MEXAY aJBOKaTaMH, CJIACAUT 3a MNpodeccroHaIbHOM
MOJITOTOBKOM aJBoKatoB W mpexacenatenbetByer B Coere. Unensl Cosera
OCYILIECTBIISIOT eKeIHEeBHOE yrpaBienue aenamu Opaena. [Tapmwkckuit OpaeH umeer

B COCTAaB€ TAaKHMC KOMHCCHUH KaK: KOMHCCHUSA II0 JCOHTOJOIMHM, KOMHCCHUS pPa3BUTHA,

! Maryra, I1. Axsokatypa [Toaue6ecnoii./Anokarckas razera. — 2010. — Ne 19. [Dnextpounsiii pecypc]. - Pexum
nocryna: http://www.advgazeta.ru/rubrics/11/543

2 Accouunanus aJIBOKaTOB W3zpanns. [OnexTponHsIit pecypc]. - Pexum JocTyna:
http://www.israelbar.org.il/english_inner.asp?pgld=103336&catld=372

3 France - Décret n°91-1197 du 27 novembre 1991 - Décret organisant la profession d'avocat [Electronic resource]. —
Mode of access: http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_decret 9 12 1188555752.pdf



http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_decret_9_12_1188555752.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/fr_france_decret_9_12_1188555752.pdf
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KOMUCCHS IO CBSI3M CO CPEACTBAMU MACCOBOM MH(POPMALIUU, KOMUCCHS 110 YTOJIOBHBIM
JienaM, KOMHUCCHSI TIO MpaBaM YelIOBEKa, a TaKKe KOMHCCHUS MO0 MEXIYHApOJAHOMY
COTPYAHUYECTBY. !

Cucrema camoymnpaBieHuss ajgBokaToB DpaHuud Ha OOIIEHAIIMOHATHLHOM
ypoBHE TpencTaBicHa HammoHanmbHBIM coBeTOM Kojuterwii agBokaroB (Le Conseil
National des Barreaux), KOTOpBIi IOJIb3YETCS IMpaBaMH IOPUAUYECKON JHIA U
IpeCTaBIsIeT MPOQECcCHIo aIBOKaTa Mepesl rocy1apCTBEHHBIMU OpraHaMHM, CICIUT 3a
COOJIIOJICHUEM HOPM U O0ObIYacB B aJBOKATCKOM nesTeabHOCTH. COBET 3aHMMAaeTCs
COTJIaCOBaHUEM yUEOHBIX MPOrpaMM, KOOPAUHUPYET pabOTy IIEHTPOB MO MOATOTOBKE
aJIBOKaTOB, YCTAHABIMBAET OOIIME YCIOBHS ONpEACICHUS WX CIElUaTH3aIHH,
pacrpenenser CpeicTBa, BbIJICJICHHBIE HA OTMEUYCHHBIE EJIH.

Poccuiickoii anBokaType Tmpucylia MOJEIb €AUHON mpodeccuoHaaIbHON
opranum3zanmu agBokaToB. DenepanbHas Tmanara afBokaToB Poccum sBisercs
HEroCyJapCTBEHHOW HEKOMMEPUYECKOW MPOQECCHOHATILHON OpraHu3aluei, KoTopas
o0BeIUHACT aJBOKATCKUE MajlaThl CyOBbeKTOB Poccum Ha TOCTOSHHOW OCHOBE U
yupexaercs BcepoccuiickiM Che3/10M aJIBOKATOB C LENbI0 00eCIIeUeHUs peaTn3aliu
byHKIMIA aABOKATCKOTO CaMOYIpaBlieHUs. AJBOKaThl B CBOIO ouepeib B
00s3aTeTbHOM TIOPSAJKE SIBISIOTCA WIEHAMH aJBOKAaTCKUX TajlaTa CyObEeKTOB
Poccuiickon denepanum.

[lenbto amBokaTckoro camoympamieHuss B Poccum sBisietcs oOecrnieueHue
HAJUICKAIIEr0 OCYIIECTBICHUS aIBOKATCKOM NEATeNbHOCTH, COOJIIOICHUS TapaHTHM
aJIBOKATCKOW  JIEATEIBHOCTH, 3aIlUThl MPOPECCHOHAIBHBIX TPaB  aJBOKATOB,
oOecrieyeHue BBICOKOTO TNPO(ECCHOHATBLHOTO YPOBHS aJBOKATOB U PEIICHUS
BOIIPOCOB JUCHMILTMHAPHON OTBETCTBEHHOCTH aJJBOKATOB.?

AHanmu3upys ~ BBIIICHA3BaHHBIC  TMPUMEPBI  MoJeNed  aJIBOKaTCKOTO
caMOyTpaBlieHUs, MMPU3HAKAMH MOJEIH €IUHON MpoQecCHOHAIBHON OpraHu3aluu

aZIBOKATOB ABJIAIOTCA:

! Moo, M. TlpaBuna agBokaTckoil mpodeccun Bo Dpannun. Tpamgurmu agBoKaTckoil >tukw / M. Momno. - CII6.:
IOpununuecknii Lenrp Ipecc, 2004. C. 117.

2 Jlaszapesa-Tlaukas, H.B. AIBOKATCKOE CAMOYNPABIEHME U KOPIOPATUBHOCTH (UCTOPHUS, COBPEMEHHOCTD,
nepcnekTussl). — Brnagumup: U3n-so «Tpan3utlKCy», 2009. — 190 c.
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1) Hamuuue OXHOW TPOPECCHOHATBLHONW AaJBOKATCKOW OpraHU3alii B
rocyJapcTBe, KOTOpPOW  NPUHAMJIEKUT MOHOIOJBHOE TPAaBO  OpraHU3ALMH
NeSATEILHOCTH BCEX aJIBOKATOB HE3aBUCUMO OT 00s13aTE€ILHOCTH YJICHCTBA;

2) Jaile BCero aJgBOKaTCKas OPraHU3aIlisl UMEET Pa3BepHYTYI0 PETHOHAIBHYIO
CTPYKTYDY,

3) sABJISIETCS CAaMOPETYJIMPYEMOU U TIOJHOCTBIO OT/ICJICHHOM OT rOCY1apCTBa;

4) BIajceT BCEM CIIGKTPOM ITIOJHOMOYHMHA OpraHU3alud  aJBOKATCKOM
NEeSATEeTbHOCTH;

5) mozaens enuHON MPO(ECCHOHATBHON OpraHMU3alliU aJBOKATOB SBIISICTCS
OYEHb PACTIPOCTPAHEHHOM.

Mopenb HECKOJIbKUX NPO(EeCCHOHATBHBIX OpraHU3alllii O3HA4YaeT HaIW4Yue
IByX U Oousblie npoecCHOHANBHBIX OpPraHU3alud  aJBOKATOB, KOTOpPHIE
(GYHKUMOHUPYIOT Ha TEPPUTOPUU OTIEIBHOrO rocynapcrtsa. JlanHoe pazHooOpazue
00yCIIOBJIEHO PSJIOM MIPUYHH.

[lepBas npryMHa 3aKIOYAETCS B pa3AeICHUH CTPAHBI IO SI3bIKOBOMY ITPUHIIUITY.

Hanpumep, B bBensruu ! cymectByer oraensHas mpodeccuoHanbHas
OpraHu3ainus JJis OJHOW HEMEIKOS3bIYHOW M TPUHAIIATH (PPaHKOS3BIUHBIX OOIIHH,
KOTOpble O00BEAUHEHBI B Accouuanuio (PaHKOS3BIYHBIX U HEMEIKOS3bIYHBIX
anBokatoB (Ordre des barreaux francophones et germanophone / Kammer der
franzosischsprachigen und deutschsprachigen Rechtsanwaltschaften (OBFG)). Kpome
TOTO, JJI1 aJBOKATOB YETHIpHAAIATH (DIaMaHICKUX OOMMH (OQUIIMATBHBIA SI3bIK -
roaHackuil) (GyHkiuonupyer ®mamanickas accorumarms fopuctoB (Orde van
Vlaamse Balies (OVB)).

Taxum oOpazom, B benbrun cymectBytoT 28 MECTHBIX KOJIJIETUH aJBOKATOB
(ctpana paznensercs Ha 27 OKpYXHBIX CyJ0B, bproccenb UMeeT U rojulaHACKYIo, U
bpaHIy3CKyl0 KOJUIETHIO aJBOKAaToB). Bce anBokaThl JOJDKHBI OBITH UYJICHAMH

COOTBETCTBYIOILIEH MECTHON KOJUIETUM aJBOKAaTOB CyAeOHOro OKpyra, IJl€ OHHU

! Belgium - Judicial Code [Electronic resource]. - Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_belgiquepdfl_11903 62409.pdf


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_belgiquepdf1_1190362409.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_belgiquepdf1_1190362409.pdf
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UCTIOJTHSIOT CBOW OOSI3aHHOCTH, HO OHU HE MOTYT MPUHA/IJICKAThH OOJIbIIE YeM K OTHOM
Koyteruu. !

Bropoii mpuYrHON SIBJISETCS HATMUUE HECKOJIBKHUX aJIBOKATCKUX MPOQPECCHH.

B TIlomeme, mnpuwHMMas BO BHHMaHHEe (YHKIIMOHAIBHOE pasleiicHUue
aJIBOKaTCKOM npodeccuH, aiBoKaThl 00benHeHbl B CoBeT agBokaToB [Tombmu (Polish
Bar Council), > a ropuguyeckue COBETHMKM — B HalMOHanbHYIO  majary
ropuanueckux cosetnukoB Ilomemm (National Chamber of Legal Advisors). 3
UneHCTBO B 3THX MNPO(ECCHOHAIBHBIX OpPraHM3alUAX Ui COOTBETCTBYIOIIETO
npecTaBUTeNs podeccuu siBisieTcss o0s3arenbHbiM. KpoMe Toro, mpuem B CoBer
anBokaTtoB [losbIM TOMHOCTBIO OTKPBIT [JIs1 4iI€HOB HannoHanbHOW MaIaThl
IOPUJIMYECKAX COBETHHUKOB, W HA00OPOT, aIBOKAThI MOTYT OBITh WICHAMH OOEHX
acconpanuii. B To jke BpeMs, aaBOKaThl M IOPUJIWYSCKHE COBETHHUKH HE MOTYT
IPAKTHUKOBATh 00¢ MPo(ecCHr OTHOBPEMEHHO.

Hanpumep, 1opuandecKkue COBETHHKH HE HMMEIOT IpaBa 3allUINaTh JIHII,
OOBHHSAEMBIX B IIpecTyruieHnd. O JHAKO OHU MOTYT MPEACTABIIATh IPYTHe CTOPOHBI B
YyrOJIOBHOM TIpoIiecce, B TOM YHCJIC OPUIUYECKHX JIMI, KOTOpPHIC HECYyT
OTBETCTBEHHOCTH 3a BpEJ, MPUUYWHEHHBIA B pE3yJbTaTe MPECTYIUICHUS. ABOKATHI
SBIIIOTCS CaMO3AaHATBHIMU JIMIIAMM M HE HMEIOT MpaBa 3akKiaiodaTh TPYIOBBIC
JIOTOBOPBI, KOTOPBIE TIPETyCMaTPUBAIOT BHIMIOJTHCHUE UMHU CBOUX MPO(ECCHOHATBHBIX
byHKIUH.

OcHOBHOW OOIIECTBEHHOW OpraHu3aled, KOTopas TMPEICTaBIseT TIpaBa
ABCTPAIMHCKUX IOPUCTOB, sBisieTcst KOpuanyeckuit coer Asctpanuu (Law Council
of Australia, LCA), ocHoBaunbiii B 1933 r. CoBeT npeacTaBiIsieT X MHTEPECHl Ha
HAITMOHAJTFHOM M MEXIYHApOIHOM YPOBHSX. VIMEHHO TIpH €ro IMOCPEIHUYCCTBE
71060UpyIoTCS TpodecCHoHalIbHbIE MHTEPEChl B Pa3HBbIX OpraHax rocyaapCTBEHHOM

BJIACTH KaK MECTHOTO, TaK U (henepanbHoro ypoBHsa. Ho napamiensHo GyHKIMOHUPYET

1 Kapnosa, 1. Anokatckast aesitenbHOCTh B benbrun/U. Kapmnosa// Ansokarckue Bectu. — 2004, — Ne 5. — C. 22.

2 Poland - Act of Parliament on Legal Advisers. Poland. [Electronic resource]. - Mode of access:
http://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/National_Regulations/DEON_National _CoC/E
N_Poland_KIRP_Code_of professional_Conduct.pdf

3 Poland - Act of Parliament on Legal Advisers [Electronic resource]l. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_Poland_Legal _Adv il _1232634702.pdf


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_Poland_Legal_Advi1_1232634702.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_Poland_Legal_Advi1_1232634702.pdf
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acconuanuu OappuctepoB Australian Bar Association. B kaxmom miTare
(Tepputopur) CO3JaHBI JIOKATbHBIE ACCOLMALMU. OTH OPTraHU3alMU OOBEIAUHSIOT
anBoKaToB-OappucTepoB. OCHOBHOE BHUMaHHE MNPO(HECCUOHANBHBIX O0BEIUMHEHHM
aJIBOKaTOB HAINpaBJI€HO Ha YTBEPXKICHUE BEPXOBEHCTBA IIpaBa 0OECHEUYECHHE
HE3aBUCUMOCTH aJIBOKATYphl U pa3pabOTKy M BHEAPEHHE CTaHAAPTOB aJBOKATCKOM
npodeccun.’

B ciydae ¢ BennkoOpuTtanueit TeppUTOpHATBHBIN TPUHLMUIT (TPEThS IPUYUHA)
W Hamuyhe JAByX mnpodeccuid MpeaonpenessioT CYIIECTBOBAHUE HECKOJBbKUX
accouuanuii agBokatoB. Hampumep, B OObeannenHoM KoposieBcTBe CyliecTBYIOT
IIECTh ACCOIMAIINM, KOTOPhIE COOTBETCTBYIOT TPEM TEPPUTOPHUAM (AHTIIUS U Y3JIbC,
lotnanmusi, CeBepHas HWpmanaus), u aByM mnpodeccusm (Oappuctepsl u
COJIMCUTOPBI), KOTOPBIE (YHKIIMOHUPYIOT B TIPEeiaX dTHX TEPPUTOPHIA.

B AxHrmmm w VYambce B TEYEHHE MHOTHX BEKOB CYLIECTBYIOT JIBE
npogeccuoHanbHble Kopropauuu: 6appuctepsl U coaucuTopsl. Kaxaeiii Oappucrep
SBJIIETCS] YWIEHOM OJIHOTO M3 YeTbIpeX Cy/neOHbIX MHHOB: JInHkombHC-UHH, Cpeanuii
Temmub-UuH, Bayrpenauin Temruib-MnHH, ['peric-Mun. Kaxneii HH ynpasisieTcs
CaMOCTOSITENILHO, HO IIPABHJIA BO BCEX OJIMHAKOBHIE. >

B 1894 r. obu1 co3nan oowenunenublii CoBer (General Council of the Bar),
KOTOpBIA MpEeICTaBIsieT HMHTEPEChl BCEX Kopropauuil OappuctepoB, PYKOBOAUT
(¢uHaHCaMHM, paccieqyeT *ajao0bl Ha OappucTepOB, HO B MPHUHIIMIE HE BTOPTaeTcs B
NESATEILHOCTh U CAMOCTOSITENBHOCTD Kaxaoro Muny. B 1966 r. co3nan HOBBIM opraH
JUTSL YIIpaBJICHUs Koprioparuei B 1iesiom - Cenat cyneonbix nHHOB (The Senate of the
Inns). B 1974 r. B ero coctaB Obu1 BKiTFOUeH 1 CoBeT OapprcTepoB. CeHAaT HMEET IPaBo
BBICTYIIaTh OT UMEHHU Bcel Kopropauuu. CrenranbHbli AUCHUIIIIMHAPHBIA KOMUTET
CeHnara cyieOHbIX UHHOB pacCMaTpUBAET KaJIo0Obl HA 0AppUCTEPOB U MPUHUMAET 110

HUX PCIICHUA, XOTSA BBIIIOJHAIOT 3TH PCIICHUSA TCE HWHHBI, B KOTOPBIX COCTOMUT

! Pomanos, A. A. AxBokaTsl B ABcTpannn 1 Kanase: KpaTkoe HCCIIeI0BaHHe HHCTUTYTA CyICOHOTO MPEACTABHTEIbCTBA
B OBIBLIMX aHTTTHHACKHUX KOJIOHUAX // Bompockl coBpeMeHHOH opucnpyaeHuuu: ¢b. cr. o matep. LXI mexaynap. Hayd.-
npakt. koHd. Ne 7(58). — HoBocubupck: Cu6AK, 2016. C. 38.

2 Anaposa, T. B. Cyabl u cyneOubiii nponecc BenukoOpuranuu. Anrmus, Vanee, [llotnanaus. — M.: WncTutyT
MEXI[yHapOIHOTO TIpaBa U SKOHOMUKH. M3natensctBo «Tpuana, JItmy. 1996. C. 66.
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Ooappuctep. /[pyroit komurer CeHaTa CylneOHbIX MHHOB BEJAeT BONPOCAMU
MOJITOTOBKM KaHAWJATOB B OappuCTephbl, YCTaHABIMBACT Y4eOHbIE MPOrpaMMBbI H
MPUHUMAET K3aMEHBI.

CeHaT COCTOUT U3 OMPEACIEHHOTO YUCHA CTAPEUIINH, KOTOPHIMU MOTYT OBITH
CYZIbH, IOCKOJIbKY OHH U TIOCJIC Ha3HAYEHUS Ha CYACUCKHE JOJDKHOCTH MPOJ0IIKAIOT
YJICHCTBO B MHHAX, a TaKXKe OappuCTEpbl, KOTOPBIE MOTYUYUIN 3BAaHUE KOPOJIEBCKOTO
coetHrka (King’s Counsel). Kpome toro, B cocraB CeHara cy1eOHBIX HHHOB BXOJIST
MPEACTaBUTENId YHUBEPCUTETOB W OOBIYHBIE OappucTepbl, H30paHHbIE BCEH
Kopropanuei.

Kopriopanwust conmcutopoB o0beaunsercss B HOpuanueckoe obmectso (Law
Society) - 106poBosIbHOE 00BETUHEHUE COMUCHTOPOB. B MPOBHHIUSAX 00pa3oBaHbI
otaenenus KOpuamueckoro odmiecTa.

Bosrnasnsiercs FOpunnueckoe oOmectBo CoBETOM, KOTOPBI, KpOME BOIPOCOB
oOIIero ympaBiIeHUs, BEJAeT MOATOTOBKOW KaHIWIATOB B COJMCHUTOPBI, BbIIadel
cepTu(UKATOB, KOTOPHIE yIOCTOBEPSIOT COOTBETCTBHE COJUCHUTOPA HEOOXOTUMBIM
TpeboBaHMsIM Il TipakTuueckor pabotel. Kpome Toro, Coer HOpuamueckoro
o0miecTBa pacciielyeT >kajoObl Ha HEMPaBOMEPHOE MOBEACHUE COJUMCUTOPOB, XOTS
CYLECTBYET HE3aBUCUMBIM JlucuuninuHapHslid TpuOyHan [js COJMCUTOPOB. B
OTJMYKME OT OappucTepOB, JEATENbHOCTh KOTOPBIX PETYJIUPYETCS  TOJBKO
BHYTPEHHUMHU MPABUIAMH U TPAJAULIUAMH, BECh MOPSIOK pabOTHI COJIMCUTOPOB, PABHO
Kak 1 IOpunnyeckoro o6miecTBa JETaJbHO PETJIAMEHTUPOBAH 3aKOHOAATEIbHBIMU
akramu.’

B CesepHoii Mpnanauu agBOKaThl TakKe pas3lielieHbl Ha OappucTepoB U
corcuTopoB. ['eHepanbHblii coBeT OappuctepoB Ceeproit Mpmanauu (The General
Council of the Bar of Northern Ireland) siBisiercst opranusanueii, 4ieHaMu KOTOPOH
sBIsitoTC  Oappuctepsl. Kopmoparus conucutopoB ympasisiercss FOpumudeckum

o6mectBoMm (Law Society of Northern Ireland).

! Amaposa, T. B. Cyasl u cyneOHsbIi nporiecc Benukoopuranuu. Aurnus, ¥Yoansc, Hlotnanaus. C. 67.
2 Ilocrpann, E. Paaukanbhbie pedOopMBI B aHTJIMICKON  aJIBOKAType [DmexTponHbIIt pecypcl/ E.
octpann//Hoas agsokarckas razera.- 2010.- Ne 23// URL: http://www.advgazeta.ru/rubrics/11/582



http://www.advgazeta.ru/rubrics/11/582
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B Illotnanauu Bce MpaBo3acTyNMHUKU AOJKHBI OBITh YJI€HAMHU OJHOM U3 ABYX
KOpHopaiuii: 0appucTepoB WIH COTUCUTOPOB. PyKOBOASIIIMM OpraHOM KOPITOPAITHH
aJIBOKATOB sIBJIIeTCS Tak HasbiBaeMblii DakynsTeT aaBokaTos (Faculty of Advocates)
B OmunOypre. IIpodeccnoHanpbHONW oOpraHW3anueld  COJMCUTOPOB  SIBIISACTCS
FOpuamueckoe obmectso [lornanauu (The Law Society of Scotland).

YerBepToii mpUYMHONW  (DYHKIIMOHUPOBAHUS  HECKOJNBKHX  aJBOKATCKUX
oOBeMHEHUN SIBISICTCS pasneieHue PyHKIUN peryaIupoBaHus U MPEICTABUTEILCTBA
MEXIy ABYMs MPOodeCCHOHAIBHBIMUA OpraHU3alUSIMH, KaK, Hanpumep, B ['epmanuu
(Denepanbhas koserus ansokaroB ['epmanmm (Bundesrechtsanwaltskammer) wu
Acconmanus agsokatoB ['epmanuu (Deutscher Anwaltverein)).

Ansokarypa B ['epmanuu cdopmupoBaHa Mo QeaepaabHOMy TPUHIUITY.
JBanuaTh ceMb pErHOHAIBHBIX KOJUIETHI aIBOKaTOB o0pa3yroT denepaabHyIo
KOJUUIETHIO a7BOKAaToB ['epMaHuu, KOTOpasi OJTHOBPEMEHHO SIBJISICTCS OOIECTBEHHOM
opraHu3anuei U 00ecreurBacT B3aUMOJICUCTBUE aIBOKATYPhI C TOCYAapCTBEHHBIMU
opranamu. DejepaibHasi KOJUJIETUS aJIBOKATOB [ 'epManuu 001alaeT MOJTHOMOYHUSIMHU
M0 TIPUHSATHUIO TIPABWII, O00A3aTEIBHBIX JIJISI aIBOKATOB, MPABWI aJBOKATCKOW ITHKH,
MPEIOCTABIICHUIO MPaBa BECTH MPO(HECCUOHATBHYIO JAESTEIHHOCTD, OCYIIECTBICHUIO
IucuMIuIMHapHoro  Hazazopa. denepanbHas  KOJUIETUS  aJIBOKATOB  SIBJISIETCS
OOIIIECTBEHHOM OpraHU3aluel YeHaMu KOTOPOH SIBJISIOTCSI BCE HEMEIIKUE aJ[BOKATHI,
KOTOPBIC MPUHAIJICKAT K PETUOHAIIBHBIM KOJIJICTHSIM.

Her Hukakux cOMHEHUN B TOM, YTO UMEHHO MPUHIIAI 0053aT€ILHOTO YJICHCTBA
KaXJ0To ajBokara B @enepanbHON najnaTe aJlBOKaTOB 1)l € BO3MOXKHOCTb CTaTh I0-
HACTOAIIEMY He3aBUCHUMOM opraHuzaiuei. OOIen3BeCTHO, YTO HAJIMYMUIO TIPaB U
00s3aHHOCTEM  KOPPECHOHIUPYET OTBETCTBEHHOCTh 3a WX HApyIIEHUE W
HecoOmoaeHne. OTBETCTBEHHOCTh JIOJKHA OBITH 00s3aTEIBbHO NMPUMEHEHA, B TOM
yuciae, W B MOPUHYJIUTEIBHOM mopsiake. [IpuMeHuTh  IUCHUIUTMHAPHYIO

OTBETCTBEHHOCTh K TPEJICTABUTEIIO OIpEaAeIeHHON Tpodeccur MOXXHO B paMKax
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CaMOpETyJIMPYEeMOW OPraHM3alUy TOJBKO B TOM Cllydae, €CIM TakKas OpraHu3alus
00BEIUHSAET BCEX MpecTaBuTeneii mpodeccun.?

[IpencTaBUTENBCTBO SKOHOMHUYECKHUX, MOJUTHYECKHX MU MPOPECCHOHATBHBIX
MHTEPECOB aJBOKATOB IEepe]] 00IIECTBOM, MOJUTHIECKUMU MAPTUSIMH U FOCYAapPCTBOM
ABJIAETCS LEJIbI0 WU 3aJaded Accoluanuu aJBOKaToB ['epmaHuM - He3aBUCUMOMN
OOIIIECTBEHHON OpraHu3auuu Ajs JI0OOMpoBaHUs NPO(ECCUOHATIBHBIX HHTEPECOB
HEMEIIKUX a[BOKATOB, OCHOBAHHOM Ha JOOPOBOJILHOM UJICHCTBE. 2

Jlo6poBosibHass Accouuanuu aJBOKaToB ['epMaHuMM /1aeT BO3MOYKHOCTb
aZIBOKaTaM peajn30BaTh APYTrUe CBOU MPOQPECCHOHATbHBIE HHTEPECH] B TEX MECTHBIX
opraHax, KOTOpbI€ UM OJIMIKE MO 1yXY, TEPPUTOPUAIBHO HIIH Y3KOTIPO(HECCHOHATBHOM.
3nech yxe JeicTByeT cBOeoOpa3Has KOHKYPEHLUsI MEX]ly acCOLMALUsAIMU, KOTOPBHIE,
M0 CYUIECTBY, SABJISIIOTCSA OOIIECTBEHHBIMH OPTraHU3alUsIMU.

OpnHako O4eHb BaXKHO, YTO HA OOIIETOCYJaAPCTBEHHOM YPOBHE 3TH acCOLMAIUU
OOBEIMHEHbl B €AMHYI0 CTPYKTYpYy, YTO TIO3BOJISIET HEMEIKUM aJIBOKaTaM
OIOCPEACTBOBAHO BIMSTH HA OOLIECTBEHHYIO XU3Hb CTPAHbI C TOUYKH 3PEHUS 3aIUTHI
KaK COOCTBEHHO NPO(eCCHOHANBHBIX, TAK U OOIECTBEHHBIX HHTEPECOB.

Takum o0pa3oM, 3amoroMm ycrexa aaBoKaTypbl ['epMaHuM SIBISE€TCS YETKOE
pasrpaHWYCHHE LEJICd, 3aJaHUM M TIOJHOMOYMM YKa3aHHBIX OpraHU3aluid U
COBMEILIEHUS 3JIEMEHTOB 00513aTEIBHOTO U I0OPOBOJIBHOTO YJIEHCTBA.

[Taroit IPUINHOU (GyHKUIMOHUPOBAHUS MOJEeIU HECKOJIBKUX
npo(eCcCHOHANBHBIX a/IBOKATCKUX OpTraHu3aluid sBIsSETCS OOJIbLIOE KOJIMYECTBO
J0OPOBOJIBHBIX po¢heCcCHOHATBHBIX OpraHu3aLMi, YICHAMH KOTOPBIX
OecrnpensaTCTBEHHO MOTYT OBITh aJIBOKATHI.

Jlo6poBoIbHBIE OOBEIMHEHUS! aJABOKATOB B OCHOBHOM CO3AIOTCS C ILIEJBIO
KOHCOJIMJIALIMKA aJIBOKATCKOTO COOOLIECTBAa M 3allMThl €ro uHTepecoB. [Ipu sTom
(GyHKUMOHUPOBaHUE B CTpaHe O(GUIMAIBHON NMPOPECCHOHAIBHONW OpPraHU3alluy HE

JMIIaCT aABOKATOB IIpaBa CO31aBaTb «9YaCTHHBIC) OPTraHHU3allNH. B HCKOTOPBIX CTpaHax

! Koctun, A. E. Kak COBMECTUTh 4IEHCTBO 00s3aTENbHOE M 100poBobHOE? (OMBIT PEryMpOBaHus AESTENLHOCTH
oObenuHeHuit anBokatoB B ['epmanun). [DaekTpoHHBIN pecypc]. - http://www.attorneys.od.ua/page.php?id=252

2 Nlumutposa, M. B. Opranel aaBokaTcKoro camoynpasieHus B MDeneparuBHOl pecnyGnuke [epmanus / M. B.
Jumurpoa // AxryanbHble IPOOJIEMBI TOCYIapcTBa U Ipasa: ¢6. Hayk. Tpynos / OHIOA. - 2010. - Bem. 53.

3 Jlumutposa, M. B. Vka3z.pa6. C.444.
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(manpumep, CIIIA) X KOJIMYECTBO MOKET IOCTUTATh HECKOJIBKUX JIECATKOB, HO CPEAU
HUX MOXXHO BBIJICIIUTH OCHOBHBIE. AMEpUKaHCKas acconuanus ropuctoB (American
Bar Association, ABA) u crnenuaan3dpoBaHHbIC MPO(PeCCHOHAIBHBIC OpPraHu3alun
opuctoB (Hampumep, OOmiecTBO cyneil, HannonanbHasi acconuanusi aJiBOKaToB B
YTOJIOBHBIX Jenax, HarmonaneHas accouuanus »KeHIUH-a/IBOKaTOB).

Takum o00pa3zoMm, K MpU3HAKaM MOJEIM HECKOJbKUX MPOdeCcCHOHATbHBIX
aJIBOKATCKUX OpraHM3alliil MpUHAAJICKAT:

1) Hanmuuue AByX WM OoJiee MPOPECCUOHATBHBIX aJIBOKATCKUX OpraHU3alui B
roCyJ1apCTBE;

2) Tpamuiia GOpMUPOBAHHS U (PYHKITMOHUPOBAHHUSI aJBOKATCKOTO COOOIIIECTBA
U BJIUSIHUE UCTOPUKO-TIPABOBBIX (DAKTOPOB;

3) pasgencHHe TOCYAapcTBa Ha HECKOJIBKO TEPPHUTOPHUH, S3BIKOBOE
MHOT0oOOpaszue, (YYHKIMOHHUPOBAHWE MHOTOYPOBHEBOM MOJENHM  aJBOKATCKOM
NEeSATEeILHOCTH, pacnpe/erncHre PyHKINI aJBOKATYPbl MEXAY OOJIBIINM KOJIUYECTBOM
T0OPOBOIBHBIX MPO(ECCHOHANBHBIX OpTraHU3aINi;

4) anBOKATCKME OpraHW3allMyd SIBJISIOTCS HE3aBUCUMBIMH W IOJHOCTBIO
OTJEJICHHBIMH OT TOCYJapCTBa.

[IpakTika pa3HBIX TOCYAAapCTB YKa3blBaeT Ha TO, 4YTO 3(PPEKTUBHOCTH
(GYHKIIMOHUPOBAHUS aJIBOKATCKOTO CAMOYIIPABJICHHS HE 3aBUCUT OT MPUHAITICKHOCTH
K OTIPEJICIICHHON MOJENH aJIBOKATYPHI.

HeoOxomumMo  OTMETHTBH, UTO pSAOOM C OJHOW WM  HECKOJBKUMH
poecCHOHATBHBIMU OPTaHHU3aAIMAMH aJBOKATOB B Tpeleiax OJHOTO ToCyAapcTBa
Takke (QYHKIMOHUPYIOT pErvHOHalIbHBIE M MEXKIYHApOJHBIE MPOodecCHOHATBHBIC
OpraHu3aIiK aJBOKATOB U IOPUCTOB, cpeau Hux Coro3 eBporneiickux opuctor (Union
des Avocats Europeens (UAE),! Mexnynaponnas accoumanus mpasa (International
Law Association (ILA), MexnyHapoaHas accounuarus ropucto (International Bar

Association (IBA) u ap.

1 Statutes of the Council of Bars and Law Societies of Europe [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/document/statuts/statutes_en.pdf
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[TongBoass WTOr BBIIEH3TI0KEHHOMY, HPUXOAMM K BBIBOAY, YTO B OCHOBE
OpraHW3allid aJBOKATYPhl KaK WHCTHTyTa NPO(PECCHOHATBLHOTO OOBEIUHCHUS
aJIBOKATOB MOKHO BBIIENIUTh KaK MOJIENb €AMHONU MPO(ECCHOHATILHON OpraHu3aluu
aJBOKATOB, TaK M MOJIEJIb HECKOJBKUX MNPOPECCUOHAIBHBIX  aJBOKATCKUX
OpraHU3aIUH.

[Ipodeccuonanbubie 00bETUHEHUS aIBOKATOB UMEIOT IIMPOKHUE MOTHOMOYUS:
pelaloT OpraHu3allMOHHBIE BOMPOCHI JEATEIBHOCTH aJBOKATYPHI, MPEICTABISIIOT U
3alMIIAI0T UHTEPECHI aIBOKATOB, CIOCOOCTBYIOT UX HEMPEPHIBHOMY 00pa30BaHUIO U
MOATOTOBKE.

Mopenu OpraHu3aluu aJBOKATYpPhI 3aBUCAT oT KOJINYEeCTBa
npoecCHOHANBHBIX ~ aJIBOKATCKUX OpraHu3aludii B  TOCYJapCTBE, KOTOPOMY
MPUHAJJICKUT IIPaBO PETYIUPOBAHUS aIBOKATCKOU JIESITEIHLHOCTH.

Mopenb €MHOU npodecCUOHATILHON OpraHu3auu aJIBOKaToOB
XapaKTepu3yeTcs, B TMEPBYI0 O4Yepelb, HAIUYUEM OJHOM NpodeccCHOHATBLHOM
aJBOKATCKOM OpraHW3allMiid B TOCYyAapCTBE, KOTOPOM MPUHAIC)KUT MOHOIOJIBHOE
MIPaBO PETYIUPOBAHUS IEITEIHHOCTH BCEX aJJBOKATOB HE3AaBUCUMO OT 00513aT€TLHOCTH
yieHcTBa. Yalle BCero JaHHAash MOJEIb HMMEET PAa3BEPHYTYI0 PETHOHAIBHYIO
CTPYKTYpY C IpUBSI3KOM K cyaeOHbIM opraHaMm (CnoBenusi, ABctpus, [1IBeiapus,
Jomunukanckas Pecnybmuka, Snonms, ®panmus, Wipawns, Ounnsagus,
Hunepnaunasl, Yxpauna u ap.).

Mopenb HECKOIbKUX NPO(ECCHOHATBHBIX OpraHU3alMii O3HA4YaeT HAIWYUe
IBYX W 0o0Jiee CaMOpPETyJIUPYyEeMbIX W TOJHOCTHIO OTAEIEHHBIX OT TOCyJapcTBa
npodeccuoHaNbHbIX OpraHu3alui aJIBOKATOB, KOTOpBIE TPaTUIIMOHHO
GYHKIMOHUPYIOT Ha TEPPUTOPUH OTIEIHHOTO TOCYIaPCTBA, YTO CBSA3AHO C SI3BIKOBBIM
MHoOroooOpaszuem (benbrus), (QyHKIHMOHUPOBAHMEM MHOTOYPOBHEBOM  MOJENH
anBokatckoi naestenbHocTH (Ilonbira, ABcTpanusi), pa3feleHHEM rocylapcTBa Ha
HeCKoJabko Tepputopuii (Benmukas bpuranus), pacnpenenenueMm — QyHKIIHA
aZBOKaTCcKoro camoynpanyeHus (I'epmanust), O0JBIIUM KOTUYECTBOM JTOOPOBOJIBHBIX

npodeccuonanbubix opranuzaruii (CLLIA).
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I'naBa 4. ®yHKIMOHAJBLHBIA MOAX0 K MO/IeJIMPOBAHMIO aIBOKATYPbI H
AIBOKATCKOM JesATeJIbHOCTH

§ 4.1. Mopaesin npodeccHOHAILHO cCleNUAIN3AI AN

JIJist XapakTepUCTUKU pa3HooOpasust (PyHKIMI agBOKaTa CTOUT 3arISIHYTh B
ucropuro. Koneuno, coBpemMeHHbIe ()YHKIIUHA aABOKATOB TOCTATOYHO OTIMYAIOTCS OT
GyHKIMNA, KOTOpbIE BBIMOMHSIN aaBoKaThl XX Beka:

1) 3ammTa pas, CBOOO M HHTEPECOB KIIMEHTA B CY/IC;

2) MpeICTaBUTEILCTBO KJIMEHTA B CY/Ie M IPYTUX FOCYAapCTBEHHBIX OpraHax;

3) KOHCYJIbTaTHBHAS PabOTa C KIIMECHTOM;

4) opopMiIeHHE JOKYMEHTOB MPOIIECCYAIBHOTO XapaKTepa;

5) nmpaBoBOE COMPOBOKICHUE JACATEIBHOCTH KJIMCHTA U JIP.

B mpomecce pa3BUTHA AEMOKPATHYECKUX TMPHUHIMIIOB (HYHKIIMOHUPOBAHUS
MIPaBOBOM CHCTEMBI, JACATCIBPHOCTh WHCTUTYTA aJBOKATYPhl pacrpoCTpaHUIach Ha
pasHblie chepbl B3auMOICHCTBHS YelIoBeKa, 00IIecTBa M rOCy1apcTBa.

[Ipodeccuonanbras  cnenuanm3anus  aJBOKaTOB  —  HEOTheMJieMas
COCTABJISIFOIIAs MPOIECCa Pa3BUTHS U pacIIMpeHus: cep MpaBOBOIO PETYIHUPOBAHUS
IIPAaBOBBIX OTHOIIEHHUH.

[Tonsitre crienmanu3anus (ot Jyat. Specialis ocoOeHHBIN, cBoecoOpa3HbIi) —
paszeneHue Tpyaa Ha TreorpaduyecKkoi, WHCTUTYIIMOHAIBHOW, WHIYCTPUAIBLHOM,
npodecCHOHAILHON OCHOBE; COCPEAOTOUYCHHE ICITCIILHOCTH HAa OTHOCUTEIBHO Y3KUX
HaIpaBJICHUIX; OBJIQJICHUE CTCIUATBHBIMUA 3HAHUSMU U HAaBBIKAMU B OTIPEICIICHHOM
oTpaciu; GyHKIIMOHAIbHYIO TudPepeHIMAINIO POIeH MKy NHIUBUIAMU B JaHHOM
0OIIIECTBE, CUCTEME.

OcHOBBIBasICb Ha YHNOMSHYTHIX TEHICHIUAX TJo0anu3anuii B TpaBe U
PKOHOMHKE, MOXKHO CMOJEIMPOBAaTh B 3aBHCHMOCTH OT TpodecCHOHATLHOM
CHelUain3alid aJBOKATCKOM NIeATeNIbHOCTH TaKue MOJENH MpodecCruoHaIbHON

crienualan3aly aJBOKAaTOB:
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1) mo ¢yHkusAM (MOJAEIb MPEAOCTaBICHUS OECIIATHON MPaBOBOM MOMOIIIH;
MOJIeNTb TIPEIOCTABICHUS TPABOBBIX YCIYT TOCYAApPCTBEHHBIM OpraHaMm; MOJENb
IOPUIMYECKOTO COTIPOBOXKICHUS TMPEANPHUATHI; MOJAENh 3aIlUThl OOIIECTBCHHBIX
WHTEPECOB; MOJICTh YUaCTHs BO BHECYJCOHOM PEIICHUH CTIOPOB);

2) TI0 MHCTaHIUAM (MOJICIh TPEIOCTABICHUS MPABOBOH IMOMOIIM B HHU3IIMX
cyJax TOCyJIapcTBa, MOJIENb MPEIOCTABICHUS MPABOBOM MOMOIIM B BBICHIMX CyAax
rocyJapcTBa, MOJIETh MPEIOCTABICHUS IPABOBOM TOMOIIM B HATHAIMOHATHHBIX
cynax);

3) o oTpacysiM mpasa (oTpacieBasi CrieIHaTu3aIHs).

B mpaBoBOM rocynapcTse MpeaocTaBi€HUWE OECIUIATHOM MpPaBOBOW MOMOILIU
Maj000eCIIEYeHHBIM Yallle BCETO SIBISETCS MPEPOraTUBON HHCTUTYTA aJBOKATYPHI.

Hanbonee pacnpocTpaHeHHBIMH MOJEISIMU  TPEJOCTABICHUSI OeCIIaTHOM
IIPaBOBOM TIOMOIIM aJBOKaTaMH SBJISIFOTCS: Mojenb Judicare, momens oduca
rocynapctBeHHbIX 3amuTHHKOB (Public Defenders), monens Ex officio, kontpakTHas
MoJieb, MoJenb Pro bono, cmerranHas mojenb. OJHAKO IMOA MPU3HAKU MOHSITHS
crieruanu3anys, B OoJbllel CTENeHH, MOANaIaeT MOJIEIb, TJ€ aIBOKAThl OKa3bIBAIOT
MPaBOBYIO  MOJJECPKKY  HACENEHHWI0O Ha  TOCTOSHHOM  OCHOBE,  COTJIACHO
TEPPUTOPHATBHOMY PacHpeIe/ICHUI0, Ha JIbTOTHBIX (DMHAHCOBBIX YCIIOBHUSX, 32 CUET
roCyapCTBEHHBIX CPEJICTB.

OCOOEHHBIM IMYHKTOM TMpPU XapaKTEPUCTHUKE DJTOM MOJENIU aJBOKATCKOM
NESATETLHOCTH HEOOXOAMMO OTMETUTH MPUBIICYCHUE aIBOKATOB KaK 3aIlIUTHUKOB JIUII,
KOTOPBIM MIPEIBSBICHO YTOJIOBHOE OOBHHEHUE.

B MexayHapo{HOM IaKTe O TPaKAaHCKHAX U MOJIUTHYECKHX IIPaBax’ OTMEUEHO,
YTO KaXIbIH WMEET MpaBO MPU PACCMOTPEHUU JIOOOTO TPEIBSBICHHOTO €My
YTOJIOBHOTO OOBHWHEHHUS KaK MHHHUMYM Ha TaKWe TapaHTHU. DTO WH(OOPMHUPOBAHUE O
IpaBe Ha MPAaBOBYIO TTOMOIIIb, €CITH TOTO TPEOYIOT MHTEPECHI IPABOCY NS, & TAKKE O
npaBe HE TUIATUTH 3a YCIYTH 3alIUTHUKA MPU HEIOCTATOUYHOCTH WU OTCYTCTBUH Y

Juga COOTBETCTBYIOIUX CPCACTB.

! MexayHapoisblit IaKT O rpa’IaHCKUX U MOJHUTHYECKUX HpaBax: npuHsT Pesomonmeit 2200 (XXI) Ha 1496-M mienap.
3acenanuu ['enep. Accambiien OOH 16 nex. 1966 r. // Benomoctu Bepxosnoro Cosera CCCP. —1976. — Ne 17. — Cr. 291.
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CdopmupoBanuch pa3Hble MEXaHU3MbI TIPEIOCTaBICHUS aJIBOKaTaMU TTOMOIIU
B YTOJIOBHBIX J€JIaX.

B CIIIA moacyauMeble B YTOJIOBHBIX JieJiaX, B COOTBETCTBUU € 6-0¥ MOMpPaBKOM,
MMEIOT TpaBO Ha aJBOKAaTa, HA3HAYEHHOTO TOCYAapCTBOM, BO BCEX CYACOHBIX
mpoueccax, €CiId UM YrpoKaeT 3akitoueHue. Bo MHOTMX peruoHax CTpaHbl
denepasnibHasi BIAacTb W BIACTh INTAaTa JUIs 3alIUThl MaJOMMYIIUX JIIOJAEH B
KpPUMHUHAJIBLHOM TMpolecce yupeawin BenoMcTBa mNyOJMYHBIX 3alllUTHUKOB, TJIE
aJIBOKaTaM, 3aHATHIM TOJIHYIO pPab0YyI0 HEIEIIO BBIJJAETCS TIaTa 3a 3alIUTy BCEX WM
OOJILIIMHCTBA JIUL OOBUHSAEMBIX B IIPECTYILICHUSIX.

B BemukoOputanun (QyHKIMOHUPYET CHCTEMA «IEKYPHOTO COJHCUTOPA»
(ocHoBana B 1972 1.). B cOOTBETCTBHH C 3TOI CUCTEMOM COTMCUTOPBI, 3aHUMAIOIIHECS
YACTHOM MPAKTUKOM, OKa3bIBAIOT IOPUAUYECKYIO IIOMOIIbL OOBUHSEMBIM B
MarucTpaTCKuX CyJlax COTJIACHO YCTAHOBJIEHHOMY I'paduKy JI€KYyPCTB.

Takasg Mozenb CHeuHanu3aluy aJBOKATOB KAaK IPEIOCTABJICHHUE MPABOBBIX
YCIyT roCyapCTBEHHBIM oprasHam peyCMAaTPUBAET MIPUBJICYCHUE
poecCHOHANbHBIX aIBOKATOB K pab0Te B TOCYapCTBEHHBIX OPraHax Ha MOCTOSHHOM
ocHoBe. Hampumep, sta monens dyHkuuonupyet B bpasunuu, U3paune, [lonbie, rae
aJIBOKAThl MOTYT OBITh IPEACTABUTEIIIMU TOCYJAPCTBEHHBIX OPTAHOB U YUPEIKICHUIA.
B CIIJA, [lanuu aaBOKaTHI SIBJSIOTCSA TOCYJAPCTBEHHBIMU OOBUHUTEIISIMH.

Cornacno Koncturyuum PecnyOnuku bpasunus ['eHepanbHas aaBokaTypa
bpazwimu  sBisS€TCsT MHCTUTYTOM, KOTOPBIM HEIMOCPEICTBEHHO WM  4Yepes
COOTBETCTBYIOIIUE OPTaHbI MpeACTaBisieT PecryOnuKy B Cy/ie U 3a €ro mpeaeiaamH.
OHa OTBETCTBEHHA 3a MNPEAOCTABJIICHUE IOPUAMYECKUX KOHCYJIbTAIMA W IOMOIIb
VCIOJIHUTENbHBIM OpraHaMm. ['eHepanbHasi aaBOKAaTypa SBIAETCA COBETHUKOM

HWCHOJIHUTEJIbHOM BJIACTH MO ITPaBOBBIM BOl'IpOCElM.2

! Ocekuna, U., Jyny A. Becrnarusie ropuandeckue yonyru B CIIA. [Tekct]/U.Ocbkuna, //DXK-I0pucr. — 2014, — Ne 1-
2.-C. 14.
2 Koucrurynus Bpasunuu [Dektponnsiii pecypc]. — Pexum nocryna: http://www.krugosvet.ru/node/41662?page=
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B Ilonpmie! B rocymapcTBeHHBIX OpraHax WM B OpPraHax CaMOYIIPaBICHUsS
IOPUIMYECKANA  COBETHHUK  OKa3blBa€T IOPUIMYECKYIO TIOMOIIb B  paMKax
OpraHU3allMOHHON EIMHMIIBI WM TMOJpa3fesieHus, Opo, OTIeNa, WU, 3aHUMas
HE3aBUCUMYIO0  JOJDKHOCTh — IOpUAMYECKOro  cnenuanucra.  OOHAako  OH
HEIOCPEICTBEHHO MOJIOTYETEH PYKOBOAMUTEIO YKa3aHHOTO OpraHa.

B Apmenun B CyIONpOM3BOJICTBE MO TPAKIAHCKUM M aIMUHHUCTPATUBHBIM
MIPaBOHAPYIICHUSAM aJBOKAThIl MOTYT OBITh MPEACTABUTEISIMU TOCYIapCTBEHHBIX
OpraHoOB U OPTraHOB MECTHOTO CAMOYIIPABJICHHUS, 32 UCKIIOUECHUEM CIIydaeB, KOTJIa 3TH
MOJIHOMOYHSI OCYIIIECTBIIAIOT JIUIA, KOTOPhIE pab0TaOT B alllapaTe rocy/1apCTBEHHbIX
OpPTaHOB M OPraHax MECTHOTO CaMOYIIPaBJIeHHUs.>

W3paunbckue  agBoOKaThl — Takke  MOTYT  ObITh  MPEJACTaBUTEISIMU
TOCY/IapCTBEHHBIX OPTaHOB M YUPEKICHUH.

B CIIIA, toe Bce rOpUCTBI UMEHYIOTCS «lawyersy, ajBokata Ha3bIBAIOT WA
«lawyery (ropuct), wiu «attorney - at — lawy» (ropuandeckuii coBeTHUK). B Takom
NOHMMAHUU «aJBOKaTypa» SBISETCS OOOOIIEHHBIM TIOHATHEM U HE SBISIETCA
OTPaXEHUEM KaKOW-TO YCTOSIBILIEHCS CTPYKTYpbl. DTO - OOOOIIEHHOE MOHSATHE O
IOpUCTaX, KOTOpPbIE OCYIIECTBISAIOT YACTHYH TMPAKTUKy B  IOPUIMYECKUX
(anBoKaTCKUX) hUpMax UM CAMOCTOSITEILHO.

B Jlanup® B HU3IMMX CyaX IPEACTaBUTEIIMHE OOBHHEHHMS, 4 TAKKE B KAUECTBE
MpEACTaBUTENId TOCyJapcTBa B TPaXIAHCKUX CIOpax OOBIYHO BBICTYIAIOT
«TOJUIIMENCTEPBD» - HAYAJIbHUKK TOJMIIEMCKUX Yy4YacTKOB, YTO IMOJOTYETHBIC
MUHHCTEPCTBY FOCTHLMHU (MX OKOJO 75), WM aJBOKAThl, KOTOpPbIC KaXKIBIH pa3
YIOJIHOMOYHBAIOTCS Ha OTO OJHMM U3 IIPOKYPOPOB.*

KOpunuyeckoe compoBoXIeHNE TPEANPUATHN - MOJETh MPOPECCHOHATBHON

CHelMaTu3aluyd  aJBOKaTOB, KOTOpas  IpelyCMAaTpUBacT  OpPraHU30BaHHYIO

! Poland - The Law on the Advocates' Profession [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_poland_law_on_adv 1 1188889310.pdf

23akon Pecnybmuku Apmenus «O6 ajgsokarype» [Texcr] // Ansoxar. — 2006. — Ne 12. — C. 5.

3 Denmark - Rules of the Danish Bar and Law Society [Electronic resource]. — Mode  of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Advokatsamfundets rel 1229419436.pdf

4 TIpaBOBBIE CHCTEMBI CTPAH MUPA: DHIMKIONE. crpaBounuk [Tekcr] / ots. pen. A. SI. Cyxapes. - M.: Hopma, 2000.
C.195.



http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_poland_law_on_adv1_1188889310.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_poland_law_on_adv1_1188889310.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Advokatsamfundets_re1_1229419436.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Advokatsamfundets_re1_1229419436.pdf
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NEeATEIbHOCTh OJHOTO WJIM HECKOJbKHX CIEHUaTU3UPOBAHHBIX aJBOKATOB Kak
IOPUCKOHCYJIBTOB Pa3HBIX MPEANPUATAN WA OpTraHU3aIil.

B Ionsime! agBokaram 103B0JISETC HOCTOSHHOE TPYAOYCTPOMCTBO B KAUECTBE
BHYTPEHHETO IOPUINYECKOTO COBETHUKA MO KOHTPAKTY, OpraHU3aIUs I0PUINYECKOM
bupMbl anBOKaTa, a TaKXKe€ HECKOJIBKO THUIIOB KOMMEPUYECKOTO M TPa)KAaHCKOTO
napTHEPCTBA.

B CHIA wrarHble IOPUCKOHCYJIBTHI (aABOKAThl) 3aHUMAIOTCSA JIE€JIaMU
Kopropauui. JlesTeabHOCTh MITAaTHBIX IOPUCKOHCYJIBTOB B 3HAUUTEIBHOW CTEICHU
HAallOMHUHAeT (YHKIHMM CHENUAINCTOB KOPHOPATUBHBIX aJBOKAaTCKUX (pupM. OHH
SBIISIIOTCA KOHCYJBTAHTAMHU M OPTaHU3aTOPaMH, TOTOBAT OKYMEHTHI, YYaCTBYIOT B
TIEPEroBOpax, NPEICTaBJIAIOT HHTEPECH OM3HEC-KOPIIOPALMH B Cy€.

buznec-anBokarypa 6osee Beka ¢pynkimonupyet B CIIA. Vixe k navany XVIII
B. a/IBOKaTCKas mpodeccusi B AMepUKe cTaja OAHOW M3 caMbIX HeoOxoaumbix. Ha
KPYNHBIX NPEINPUATHUAX TOCTOSHHO BO3HUKAIW IOpUIMYEcKHe Mpobnembl. s
penieHus npoodaeM 00JIbIIOro OM3Heca IOPUCTHI HE HAHUMAJIUCh OT Cliydasi K Cliydaro,
a paboTajay Ha KOMIIAHUIO MOCTOSIHHO. VMIX KOJMYeCTBO MOCTENEHHO POCIO MO Mepe
pocra notpedHocTel buzHeca. Hampumep, eciu 4ucio aBOKaToB, KOTOpbIE pabOTaIOT
coBeTHHKamu komnanuii, B 1951 r. nmpencrasmso 11000 genosek, To B 1979 r. ux yxe
ob110 55000. Kommanust ATT B 1981 r. omnauuBana padoty 895 agBokatoB, « IKCOH
- 454, «JIxenepan anekTpuk» - 340. [IpaBuTenbpcTBa MITATOB TAK)KE HAHUMAJIH THICSYH
a/IBOKAaTOB, COTHU aJIBOKAaTOB padOTaIu B CTPAXOBbIX, UHBECTUILIMOHHBIX, PUIIITEPCKUX
KOMIaHUSAX U TOMY 0100HO€). Tak, MoCcTeNneHHO cpopMUpoBaIach IUiesa IOPUCTOB
Yonn-Crpura.

CrangapTel aMepUKaHCKON aJBOKATyphl BCE yYallle CTanu OpaTbcs 3a oOpaser
eBPOIEHCKUMH aJBOKATCKUMU (upMaMu. [ oJTaHAIBI IEPBBIMU TIOCTIE aMEPUKAHIICB

CO3/1all «Mera Iopuandeckue (UpMb», KOTOPbIE OKa3bIBAIOT yciIyru OusHecy. Mx

! Poland - The Law on the Advocates' Profession [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_poland_law_on_adv 1 1188889310.pdf

2 Bapuiesckuii, M. 1O. Busnec-ansokarypa B CIIIA u [epmanuu: yue6.mocobue [Texer] / M. FO. Bapuiesckuii.- M.
Bbenvie anbBel, 1995. C. 44.

3 Ceprees, B. U. He3aBHUCHMOCTE aJBOKATYDBI OT TOCYIAPCTBA — HEOOXOIUMOE YCIIOBHE 3AIIUTHI [PAB YENI0OBEKA
[Texcr] / B. U. Ceprees // AnBokarckas npaktuka. —2002. — Ne 4. — C. 41.
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npuMepy cienoBaiu BenmukoOputanus, ['epmanusi, a takxe Oyarogapsi pa3BUTHIO
WHOCTPAHHOTO Mpon3BoAcTBa, Cunramyp, Kuraii u npyrue azuarckue rocynapcTaa.

Takas Momenb MpodecCHOHAIIBHOM CIeluain3alid aJBOKATOB KaK MOJEb
3alATBl  OOIIECTBEHHBIX  WHTEPECOB  MpPEAyCMaTpuUBaeT, YTO  aAJBOKATHI
CHEIUAIN3UPOBAHHBIX OpTraHW3alMii BEAyT Jeja HE OTACIbHBIX KJIMCHTOB, a
BBICTYIIAIOT C KICKaMH MPOTUB rOCyAapCTBA UM KOPIOPAIHi, CBI3aHHBIMU C OXpaHOH
KOJUICKTUBHBIX TpaB W HWHTEPECOB (MOTpeOHTENel, MOJIUTUYECKHX aKTHBUCTOB,
n30Mparesei, HaJIOroIIATEeNIBIIIMKOB) WK C OXPaHOM MIPUPOJIBI U 37PaBOOXPAHCHUEM
HaceJeHus (HampuMmep, UCKU TMPOTHB MPEINPHUSTHN, KOTOpbhIE 3arps3HSIOT
OKPY’KaIOLIyI0 CPey, MM NPOTHB CTPOMTENECTBA aTOMHBIX dJIEKTpOocTaHIumii).! Dtu
OpraHu3allid TaKXKe CHEHMUATU3UPYIOTCS Ha 3allUuTe OT MACCOBBIX HAPYIICHUM
KOHCTUTYITMOHHBIX TIPaB: PAacOBBIC MPECTYIUICHUS, 3alllUTa IpaB >KCHIIHWH, JCTCH,
WHBAJIMJOB, TMpaB TMOTpeOUTENCH, 3ApaBOOXpaHEHHWE, BOmpoca 00pa3oBaHMI,
podCOr030B U Jp.

B CIIIA HauOonee uU3BECTHOW oOpraHu3auuend sBIsSETCS AMEpPHKaHCKOE
COJIPY’KECTBO T10 BOIIPOCAM 3aIlMThl FPaXkIaHCKUX CBOOO/I, T1e padoTarot cBhimie 400
anBokaToB. OHHM 3alUIIAIOT B CyJaX HWHTEPECHl IMOCTPANABIIUX OT HAPYIICHHUMA
TpOXIAHCKUX TIpaB. Takue OOINECTBEHHBIC HEMPABUTECIBCTBEHHBIC OpPTaHU3AINH
CIIA kax Jlura 3ammtsl nereid, OOmecTBo nmpaBoBoi 3amuThl, LleHTp comencTBus
OOIIECTBEHHBIM HM3MEHCHUSM - TAKKE aKTUBHO 3aIlWINAOT KOJIJICKTHBHBIC TpaBa.
HNHCTUTYT TpyNIOBBIX HCKOB TPUMEHSIETCS, KaK MPABUJIO, IIPY aBAPUSIX TPAHCIIOPTHBIX
CpeICTB (CaMOJIETOB, TTOE3/I0OB U TOMY TOJI00HOE, MPOAAKHU OMACHBIX IS 30POBbS
YCTPOHCTB W TIPUOOPOB, a TakKe MEIUKAMEHTOB, KOTOPBIE HWMEIOT ITOOOYHBIC
G (}EeKThI, HETaTUBHBIX MOCIECACTBUSIX Tab0A4HOW 3aBUCUMOCTH, HApYIICHUSX Ha
PBIHKE IICHHBIX OyMar, 3arps3HCHHHN OKPYIKAIOIICH Cpebl, HCTIOIb30BAHUH BPETHBIX
MaTepHaJOB MPU CTPOUTEILCTBE U T.JI.

Cormacio  mpaBwry 23 @enepaibHBIX ~ MPaBUI  TPAXKIAHCKOTO

cynonpou3BojacTa CIIIA, onvH WM HECKOJIBKO YJIEHOB TPYIIbl MOTYT MOAATh UCK

! Camconos, B.B. Ansokarypa: kypc nekiuii/ B. B. Camconos, B. B. Epumosa. - M.: Dk3amen, 2006. C. 50.
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WIIM OTBEYATh 110 UCKaM KaK MPeJCTaBUTEIH BCeH TPYIIIBI B CITydasx, eciu: 1) rpymmna
HACTOJBKO MHOTOYHUCIICHHAs, YTO Yy4YacTHE B pPACCMOTPEHHUH BCEX UJICHOB
O0OpEMEHUTENHHO; 2) BOIPOCHI TpaBa U (akTa SBISTIOTCS OOIIUMH JIJIsl BCEH TPYIIIBL;
3) TpeOOBaHMs WITH OTPUIIAHUS TUITUYHBI JJIS1 BCEX WICHOB TPYIIIBL; 4) MIPeICTaBUTEIH
CTOPOH MOTYT CIIPaBEJIMBO U aJIEKBATHO 3AIIUTUTH UHTEPECHI TPYIIIIHL.

B 2005 r. B cuity Berynmin 3akoH 00 OOBEKTUBHOCTH KOJUIEKTUBHBIX HCKOB
(Class Action Fairness Act), KoTopsiii YCTaHOBHJI MUHHMAJIBHBIN pa3Mep MpeTeH3HH
au1si Takux uckoB B $ 5 M. I'pymima ske nommkHa npeactasisnth He MeHee 100 yenoBex.
Kpome TOro, 3akoH yCTaHOBWJI YETKHE TMpaBWia (QOPMHUPOBAHUS pa3Mepa
BO3HATPAXKJECHHS aBOKATOB.

B Kanane rpynnoBbie HCKU MPUMEHSIOTCS TOCTATOYHO IIMPOKO, B YACTHOCTH,
0 TIOBOJY: HENPUTOAHOCTH TPOAYKIMHU; JACPEKTOB CTUMYISATOPOB Cepila,
3apakKCHHON KpOBH;, BO3MEIICHHWE YOBITKOB B pe3yibTaTe aBapuii B METPO, Ha
KEJIE3HOM J10pore, OT 3arpsA3HEHUs BOJBI U JIp.; HAPYILICHUH EHOBON KOHKYPEHIIUH;
BO3BpAIlICHHE MTPOLIEHTOB Ha BKJIAIbl KOHAOMUHUYMOB; HAPYIIICHUI aBTOPCKUX TPaB;
BO3MEUICHHE YOBITKOB B CBSI3U C MPEAOCTABICHUEM 3aCTPONIIIMKAMHU HEAOCTOBEPHOM
uHGOpMAILlMM OTHOCUTEIIbHO NPOEKTOB MpPH MpOJaXe KBAPTUP; HE3AKOHHBIX
OCBOOOXKJIEHHI B CIIydyasgX MacCCOBBIX COKpaleHUI MNepCcoHaly; 3JI0yNOTpeOJIeHU
KOMMAaHUHW  KOMMYHaJbHO-OBITOBOIO  OOCIHy)XKMBaHHS W (QUpM,  KOTOpHIS
PacIpOCTPAHSIOT KPEAUTHBIE KAPTOUKHZ,

be3 MexaHu3Ma rpynmnoBbIX HCKOB UCTIbI HE OMYYMIM Obl HU OJTHOTO J0JIapa
KaK BO3MeIlleHus yuiep0a no TakuM UCKOBBIM TpeOoBaHUsIM. Kpome Toro, rpymnmnoBsie
WCKY CHIDKAIOT Harpy3Ky Ha CYJbI U JAENaloT IPaBOCyAUe JOCTYITHEE.

B EBpome MHCTUTYT 4acTHOrO TPYIIOBOrO McKa Obl1 ocHOBaH B 1994 r. B
Hunepnangax, B 1995 r. - B [lopryranuu, B 2001 r. - B Wcnanuu. JloctatouHo

obOctosaTeNnbHO OH yperynupoBaH B [lIBenuu. B ['epmannu MexaHu3M paccMOTpEeHUS

! KonnektuBHbIE (TPYIIIOBLIE) HCKHU [ DNEKTPOHHBI pecype]. - Pexkum noctyma: http://onf.ru/2013/06/27/spravka - po -
teme - kollektivny - e - gruppovy - e - iski/

2 @ununmos, T1. C. Vicku B 3amuTy 00IIECTBEHHBIX (TPYIIIOBBIX) HHTEPECOB M YAaCTHOE OOBMHEHHE 3a PYOEKOM W B
Poccun [Dnexrponnsiit pecype] / I1. C.Oununmos. — Pexxum poctyma: http://www.ru-90.ru/russias-prospects/fillipov-
iski-v-zaschtu-obschestvennyh-interesov


http://www.ru-90.ru/russias-prospects/fillipov-iski-v-zaschtu-obschestvennyh-interesov
http://www.ru-90.ru/russias-prospects/fillipov-iski-v-zaschtu-obschestvennyh-interesov
http://www.ru-90.ru/russias-prospects/fillipov-iski-v-zaschtu-obschestvennyh-interesov
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KOJUICEKTMUBHBIX HMCKOB Obln1 paspabotan B 2002 r., akiMOHEpHl K€ MOTY4YUIIU
BO3MOYKHOCTh TI0JIaBaTh UxX ToJibko ¢ 2005 .

B 2007 r. MexaHu3M paccMOTPEHHMS KOJUIEKTUBHBIX UCKOB MosiBWICA y Wtanuu,
yepe3 rof B Jlanuu u bonrapuu. B despane 2012 r. EBpokomuccus Hadana npoBOIUTh
KOHCYJIBTAIIMM OTHOCUTENBHO OO0mmMX yisi Bcex cTpan EC mpaBumi, CBSI3aHHBIX C
kosuiekTuBHbIMU HckaMu B EC. IlpaBnaa, moka 3ty mpaBuia OyayT KacaThCsl 3alllUTHI
IpaB NOTpeOHUTENEH M HAPYIIEHHH 3M0POBOM KOHKYPEHIIUH. !

OYHKIIMOHUPOBAHUE MOJIEIHM Y4acTHs aJBOKATOB BO BHECYJIEOHOM pEeLICHUU
CIIOPOB - IIPAKTUKA JIOCTATOYHO pacnpocTpaHeHa. CyiiecTByeT 00JIbIIoe KOJIUIECTBO
Pa3HOBUIHOCTCH alIbTEPHATUBHBIX («BHECYICOHBIX», «3(PPEKTUBHBIX») CIIOCOOOB
YpEryJIUpOBaHUsl CIOPOB, KOTOPBIE YCIEIIHO PEAM3YIOTCS BO MHOTHMX CTpaHax,
MOJIB3YIOTCS TOMYJISIPHOCTHIO, U B KOTOPBIX YYaCTBYIOT aJIBOKATHI.

AHanu3upysi MpoILEeAYphl 3allUThl MPAB YEJIOBEKA, KOTOPHIE CYIIECTBYIOT Ha
HACTOSIIIEe BPEMS B MPAKTUKE, MOKHO CJEJIaTh BBIBOJI, YTO TOCYJAPCTBO, 3aIHINAs
npaBa rpaxkJaH, OT1aeT IPEUMYLIECTBO CYJeOHON 3alUTe, KOTOpask pacCCMAaTPUBAETCS
B HAy4YHOU NUTEpaType Kak HambOojiee yHuUBepcaibHas. Ho, ¢ mpakTuueckond TOUYKH
3peHHs, OHa HMEET psJ HEIOCTaTKOB, KOMIIEHCHPOBATh KOTOPBIE IMO3BOJISIOT
HecyneOHble  (OpPMBI  3amUTEL 2 POCT  MONYNSPHOCTH — adbTEPHATUBHOIO
YpeTyJIUpOBaHUsI  CIIOPOB  BBI3BAaH  PsZIOM  (PAKTOPOB:  BBICOKOM  3arpy3Koii
TPaJMIIMOHHBIX CYyJIOB, OTHOCHTEIIbHO HHM3KHM ypPOBHEM pAacXO0JIOB B CPAaBHCHHUU C
poIeAYypOl CyaeOHOro pa3zdupaTeabCTBa, ONEPATUBHOCTHIO, KOH(MHICHIIMATLHBIM
XapaKTEPOM TPOIEAYP, a TAKKE KETAHUEM YIACTHUKOB KOH(JIUKTA UMETh OOJIBIIIHIA
KOHTPOJIb HaJl BEIOOPOM JIUIl, KOTOPbIE OyAYyT PEryjJupoBaTh UX CIOP.

AHanu3upysi MEXIYHApOJIHYIO MPAKTHKY, CIEAYyeT OTMETUTh, YTO MEIUaIlvs

ABJIETCS] HanboJiee pacpOCTPAHEHHBIM METOJIOM AJIbTEPHATUBHOTO YPETYIUPOBAHUS

CIIOPOB.

! KonnektuBHbIE (TPYIIIOBLIE) HCKH [ DNEKTPOHHBIH pecype]. - Pexkum noctyma: http://onf.ru/2013/06/27/spravka - po -
teme - kollektivny - e - gruppovy - e - iski/

2 Kapaces, A.C. Hecynebnas 3aiura npas 4el0BEKA: MOHATHUE, CIOcO0bI, MexauusMm neiicteus / A. C. Kapaces //
Becrtauk CaparoBckoii rocyapcTBeHHOH akagemun npasa. - 2008. - Ne 3. C. 40.
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Eme B 60-x rr. mponuioro Beka B CIIIA mnpu BO3HMKHOBEHMHM CEMEHHBIX
KOH()JIMKTOB BIEpPBBIC HAaYaM MPUMEHATH Memauanuio. [lo3ke MeauaTopoB cCTaH
npurjamarh OOJIbIIME aMEPUKAHCKUE KOPHOpaluud B CIydyasX BO3HUKHOBEHMS
BHYTPEHHHX  paCXOXJCHUU  MEXIy BIaJelbllaMd Ou3HEcCa WU  MEXIY
KOHKYPHUPYIOIUMH (PUPMaMHU.

B eBpomeiickoli TpakTHKE HENIb3s TOBOPUTh O KOHKYPEHLUHUH MEXKIY
aZJBOKaTypoll W Menuanuer. EBpomencKuid agBOKAaT MOXKET U IMPEUMYIIECTBEHHO
ABJISIETCA aKKPEAUTOBAHHBIM MEAMATOPOM, MO3TOMY MMEET MPAaBO BHICTYyNAaTh KakK B
OJIHOM, Tak U B Jpyroi pomnu. FOpucTel, a 0COOEHHO aJBOKATHI, alIPHOPHU BJIAJICIOT
HaBbIKAMU MEJMATOpa WU, B MEPBYIO OYEPEdb, CTPEMATCS Pa3pelIuTh KOH(IUKTHI
MEMATUBHBIMU clIocoOaMu. BBICIIMM MUIOTaXKEM B aJBOKATCKOW MPAKTUKE BCETAa
OBLIO M OCTaeTCs 3aBEpIleHHE KOH(JIMKTA ¢ MOMOIIBI0 MUPOBOTO corjiamieHus. B
HACTOSIIEE BpEMs MeEaualus NPUMEHSETCS BO MHOTMX CTpaHax EBpombl, B
Asctpanuu, Kanane, CIIIA u np. [Ipumna meauanus u B Poccuro.

Tpereiickuii cyA - MHCTUTYT CaMOPEryJUPOBaHUSI T'PaKJaHCKOro OOIIECTBa,
KOTOPBIA OCYLIECTBJISICT IPABOIPUMEHUTEIIBHYIO JESITEIbHOCTh OTHOCUTEIIBHO
pELICHUs TPAXIAHCKUX M XO3AWCTBEHHBIX CIOPOB HAa OCHOBE B3aWMMHOIO
BOJICU3BSBICHUSI  CTOPOH  KpPOME  CIIy4yaeB,  YCTAHOBJICHHBIX  3aKOHOM.
[TpuHunuanbHasi 0COOEHHOCTh TPETEHCKOTO CYIOMPOU3BOICTBA - JOOPOBOILHOCTD.
B Tpereiickom cyne ayis pelieHusT KOHKPETHOTO CHOpa CTOPOHBI IO CBOEMY
YCMOTPEHUIO MOTYT JOTOBOPUTHCS O KOJMYECTBEHHOM M IEPCOHAIIBHOM COCTAaBE
TPETEUCKOro cynaa. Ecam cTopoHa HENOBOJIbHA PEIIEHUEM TPETEUCKOro CyJlia, OHO
MOXET OBITh 00KaJT0OBAaHO B CY/IE.

B MupoBo#i mpakTuke Bce OOJbIIEe KOJTUIECTBO CIIOPOB PEIIACTCS B TPETEHCKHIX
cynax. AHanu3 3apyOeXHOr0 OIbITa TPETEHCKOTO PacCMOTPEHMs YKa3bIBaeT Ha €ro
aktuBHOEe mpwioxeHnue B I'epmanuu, CIIA, BenukoOputanuu, Kurtae, ABctpanuu,
Napum v MHOrMX Jpyrux crpaHax. MexXAyHapOJOHO-IIPaBOBbIE HOPMBI HE
MPEIMATCTBYIOT a/IBOKaTaM Y4YacTBOBATh B TPETEHCKOM PACCMOTPEHUU B KA4YECTBE

CYJbU.
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Anamu3 3akonogatensctBa (CILIA, Poccun, crpan EBpomeiickoro Coro3a)
mokasaj, 4To B OOJIBIIMHCTBE CTpaH OTCYTCTBYIOT 3amlpeThl Ha OCYIIECTBICHHE
aJIBOKaTaMU TMOJIHOMOYMM TpPEeTEeUCKUX CyAeH, a MpaKTHKa y4acThsl aJIBOKAaTOB Kak
TPETEUCKUX CYJEH SABIIAECTCS PACIPOCTPAHEHHOW IIPU YCIOBUH, YTO aABOKAT HE CBA3aH
KJIIMEHTCKHUMH OTHOIIICHUSIMH CO CTOPOHAMU, M HE UMEET APYTol 3aNHTEPECOBAHHOCTH
1o Jieny.

Cpenu aiabTEpHATHBHBIX CIIOCOOOB pEIICHUS CIIOPOB CTOWUT BBIICITUTH
collaborative law. Bo3moskHO, ero BHepEHHE pa3rpy3usio Obl MECTHBIE CYIbI MHOTHX
rOCyJapCTB OT OOJIBIIOr0 KoindyecTBa Opakopa3BomHbix nei. Collaborative law -
OUCHb TIOMYJISIpHAs TIPOIEaypa pEIICHUS CEMEHHBIX CIIOPOB, B YacCTHOCTH
Opakopa3BOJIHBIX IpolleccoB, B Takux cTpanax kak CIIA, Acrpanusi, ABcTpus,
Kanana, ®panuus, Yexus, ['epmanus, Kenus, Hosas 3enanaus u np. B cnydae, ecnu
mapa pemmia paccTaTtbCs, C LENIbl0 CHPaBEIIMBOTO W MHPHOTO pa3IeieHUs
UMYIIECTBA W PEIIEHUs CIOPOB IO TOBOJY JAETEi, Ha3HAYaloTCs JBa aJBOKaTa,
KOTOpBIC TPEACTABISIOT MHTEPECHl KaXAoW u3 cTopoH. [lpm manHO# mporemype
pelIeHus cropa, o0pamaThCs B Cy1 HET HEOOXOJUMOCTH. AJTBOKATHI, PyKOBOJCTBYSChH
WHTEpEecaMu KaXKJI0i U3 CTOPOH, MPUXOJIAT K KOHCEHCYCY, KOTOPBIM BCEX YCTpanuBaerT.
Ota nporienypa oueHb MOIMYIIApHA, TOCKOJIBKY TO3BOJISET YIaAUTh CIOKHBIN MPOIIECcC
pa3Bojia CIIPaBEIJIMBO M I10 XKeJlaHHio cTOpoH. MHoraa collaborative law ucronb3yetcst
JUTS TIOJITMCAHUST OpavyHBIX KOHTPAKTOB.

Cpenu crnocoOOB BHECYNE€OHOTO YpEryJHpOBaHUsI CIOPOB MOXHO TaKxke
BBIJICJIUTD: TIEPETOBOPHI, SKCIEPTHBINA BBIBOJ, MPEABIIYIIYI0O HE3aBUCHUMYIO OIICHKY
KOMUCCHH 110 PACCMOTPEHUIO CITIOPOB | JIP.

AnBOKaThl, Biajes BBICOKUMHU MPOQPECCHOHATLHBIMU HaBBIKAMH, AKTHBHO
Y4acTBYIOT BO BHECYJIEOHBIX CIOCO0ax yperyjaupoBaHUsS CIIOPOB BO BCEM MHUpPE H
JIeNa0T 3TO JOCTaTOYHO YycrmemHo. Hew3upas Ha 0COOEHHOCTH aJBOKATCKOM
npodeccun, periiaMeHTUpOBaHHAS MPABOM BO3MOKHOCTh YYacTHs aJIBOKaTOB B
ATBPTCPHATUBHOM  YPETYJIMPOBAHUU  CIIOPOB  IO3BOJISIET TOBBICHTH  KA4e€CTBO

BHECY/I€OHBIX pACCMOTPEHUI U YMEHBIIUTH KOJIMYECTBO OOpAIeHHI K CYAY.
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Cneunanuzainus mno cyJeOHbIM MHCTAHLMSAM BO3HHUKAET B pE3ybTaTe HATUYUS
npoeCCHOHANBHBIX 3HAHWM, KBATH(UKAINHA, @ B HEKOTOPBIX TOCYIapCTBax - H
npodeccuoHabHOTO 0TOOpA.

[IpaBoBy10 mMOMOIIF B HH3IIKMX CYyJaX TOCYJapcTBa OOBIYHO OKa3bIBAIOT
a0COJIFOTHO BCE aJIBOKAThI JJIsi MPUOOPETEHUS OMbITa W HABBIKOB B IEPBBIC TOJIbI
poecCUOHaNBbHOMN eI TeIbHOCTH.

IIpenocTaBieHne MpaBoBOi MOMOIIM B BBICIIIUX CYyJIaX TOCYAapCTBa KaK MOJIEIb
aBOKATCKOM  JIEATEIIBHOCTH  MNPEAyCMAaTPUBAET  HAJU4YU€ B  T[OCYJIapCTBE
CHEUHUAIM3UPOBAHHBIX  AJBOKATOB, HAJCJIEHHBIX  HCKJIIOUUTEIbHBIM  MPABOM
MPEJACTABUTENIHCTBA MIIM 3aLUTHI KJIMEHTA B BBICIIUX CyJax rocyaapctna (ABcTpanusi,
benbrusa, Benukas bputanus, ['epmanus, Utanus, HoBas 3enannus, [lopryranus,
®paHuus u 1p.).

B Uranuu K BBICTYIUICHUSIM B TPaXJAAaHCKMX M KPUMHUHAJIBHBIX Jeiax B
KaccanimonHoM cyne W JIpyrux BBICHIMX CyAax JOIMYCKalOTCS JUIIbL Haubosee
OTBITHBICE M KBaJU(DUIIMPOBAHHBIE aJIBOKAThI, BKJIIOYEHHBIE B CIHCOK, KOTOPBI
yTBEpKIaeTcs BbICIIMM COBETOM MarucTparyphl.

Bo ®pannuu npaBom BeicTymuieHus B KaccanmmonnoMm cyze u ['ocynapctBeHHOM
COBETE BJIQJICIOT TOJBKO aJIBOKATHI, MPUHITHIE B COCTaB KOJUIETUM (IIECTUIICCITH
anBokatoB) mpu KaccammonHom cyme. ! DTy amBokaTel HE HMEIOT cCTaryca
npeACcTaBUTeNe cBOOOIHON TTpodeccuu, a, TOJA00HO OBIBIIMM CTPSITYUM, SIBIISFOTCS
rOCYIapCTBEHHBIMH CIIyKALIUMU.2

B I'epmanun® ocoOenHas ponb orBoautcss DenepanbHoli cyneOHOM manare B
IPAKIAHCKUX JelaxX, 4YTO HUMeeT COOCTBEHHYIO aJIBOKaTypy, OOpa3oBaHHYIO W3
aJIBOKATOB, KOTOPHIE pa0OTAIOT TOJIBKO B 3TOM cyjie. Kpyr aTuX aBOKaTOB OYEHB Y30K
(menee 30). 3aHATH MOXHO TOJIBKO TO MECTO, KOTOPOE OCBOOOIMIIOCH. ITO MOJI0KEHUE
JTUCKPUMUHUPYET OCTaJbHBIX aJBOKATOB, OJHAKO Tmpu3HaHHOe denepanbHbIM

KOHCTI/ITYI_[I/IOHHI)IM Cy,Z[OM COOTBCTCTBYIOIIINM KOHCTI/ITYI_[I/II/I, ITOCKOJIBKY  IJIA

! TIparoBrIe cucTeMbl cTpan MUpa: DHIMKIONEL. cpaBodHuk / oTB. pefl. A. SI. Cyxapes. - M.: Hopma, 2000. C. 729.

2 Jlexanos, C.A. Tumosiorust MHCTUTYTa a/[BOKaTyphl. Ansokarypa B Esponie u CIIIA // Anpokar. - 2005. — Ne 9. C.68.

3 National specialisation regimes in the ccbe member countries Overview: Germany [Dnextponnsiii pecypc]. - Pexum
nocryna: http://www.ccbe.eu/fileadmin/user_upload/document/Specialisation/Germany_Ove rview_Specialisation.pdf


http://www.ccbe.eu/fileadmin/user_upload/document/Specialisation/Germany_Overview_Specialisation.pdf
http://www.ccbe.eu/fileadmin/user_upload/document/Specialisation/Germany_Overview_Specialisation.pdf
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pabotel B denepanbHOl CyAeOHOW Manare HYXHBI TIIyOOkue MpodecCHOHAIbHBIC
3HAHHUS W KOMIETEHTHOCTh. OmpeneneHHbIe OCOOEHHOCTH €CTh W TPH TOJYYCHHH
nomycka K padore npu Bepxosaom cyne I'epmanun.?

B IlopTyranuu? agBoKaThl HMEIOT IIPABO BBICTYIIATh BO BeeX cyaax. OIHAKO K
BBICTYIUICHUSIM B BepXOBHOM cCyjze JOIyCKaeTCs OTPaHWYCHHBIA KPyr Hambojee
OMBITHBIX U3 HUX. COTUCUTOPBI, XOTA UX KOHTOPHI PACTIONATalOTCs B 3/IaHUSX CYOB,
3aHSITHIC TT0 OOJBITICH YaCTH MOATOTOBKOM JEN K CIYIIAaHUI0, YIACTBYIOT B 3aCETaHHUH
JIUIIB HU3LIUX CYAeOHBIX HHCTAHIMH 10 HEKOTOPHIM KATETOPHAM el

B BenukoOpuTaHnuu, COrjJacHO  TpaaulluM, OappuCTepbl  BIAJCIOT
UCKITIOUNTETLHBIM TIPAaBOM XJIONIOTaTh O BO3BEICHWHW B PAHT «KOPOJEBCKOTO
Oappuctepa», €clidi OHM OTBEYAIOT KpuUTepusMm oToopa. K Takum Kpurepusim
OTHOCHUTCS: OIIBIT, IPOJCTAHHBIA 00BeM pabOThI, YPOBEHBb TOXO0B, PEKOMEHIAIHH
KOJUIET U Cy/Aei. 3BaHUE KOPOJIEBCKOTO OappucTepa rapaHTupyeT OoOIIECTBEHHOCTH,
YTO JAHHBIM IOPUCT BIAJICET BRICOKOW KBATHU(UKAIIMEH U SABJISIETCS] OJJHUM U3 JTYUIITUX

B cBoeil mpodeccun. *

COOTBETCTBEHHO HMEHHO KOPOJIEBCKHE OappuCTEpbl
IIPEACTABIIAIOT UHTEPECH! KJIIMEHTOB B BBICIIUX CYyIaX.

Bce 60s1ee momysisipHbIM CpeCTBOM MPABOBOM 3allUThI JIMYHBIX IPaKJAHCKUX
npaB cTaHOBUTCA EBporelickuil cya mo mpaBaM udenoBeka. ABOKaT-npodeccruoHal
IIPU NIPEJOCTABICHUH IIPAaBOBOM MOMOIIU B HAJHALMOHAIBHOM CYyA€ JOJDKEH YMETh
BOCIIOJIb30BaTbCAd JAHHOW BO3MOYKHOCTBKO AKTHMBHOM 3aIUTHl HAPYLICHHBIX IIPaB
cBoux KimeHToB. Ilogada xanoObl U ee paccMOTpeHHe B EBporeiickoM cyze umeer
ocoOeHHyI0 creuuduky, koropas TpeOyeT OT aJBOKara OCOOCHHBIX 3HAaHUU U
KBJIM(PUKALIUU.

becciopno, agBokar B pabote ¢ EBpomeiickuMm cymoM JODKEH BIIAJETh

cricoaJIbHBIMH IOPHANYCCKUMHU HAaBBIKAMU Y OT'POMHBIM OIIBITOM.

! Jlexanos, C.A. Tunonorust uecTHTYTa aasokatypsl. C. 70.

2 Portugal - Portuguese Bar Association’s Statute - Law n.® 15/2005, which includes the Bar Association’s Code of
Conduct, as published in the Official Journal [Daektponnsiii pecypc]. - Pexum  gmocryna:
http://www.ccbe.eufileadmin/user / upload/NTCdocument/Portuguese_Bar Assoc 19 1212498414.pdf

3 TIpaBoBbIE CHCTEMBI CTPAH MUPA: DHIMKIIONE. CIIPaBOYHKK / 0TB. pea. A. SI. Cyxapes. - M.: Hopma, 2000. C. 710.

4 Mumurron, JI. Anokarypa Anrimu u Yanbca B 3noxy nepemed./J[. Muuuiton //KOHCTUTYIMOHHOE MPaBo:
BOCTOYHOEBporelckoe 0003penne (CpaBHUTENFHOE KOHCTUTYIMOHHOE 0003penue). - 2004, - Ne 1. - C. 115.


http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Portuguese_Bar_Assoc19_1212498414.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Portuguese_Bar_Assoc19_1212498414.pdf
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CoBpeMeHHbIE YCIOBHUS 3KOHOMHMYECKOTO W MPABOBOTO Pa3BUTHUS TPEOYIOT
OTPACJIEBOM CHEMAIN3ALKH aJIBOKATCKOM AEATEIEHOCTH.

OtpacneBas cnenuanu3anus MPEeayCMaTPUBAET MPEIOCTABICHUE IPABOBOM
oMoy (PU3NYECKUM W IOPUANYCCKUM JIMIaM aJBOKAaTaMU, MPAKTUKYIOIINE Kak
CaMOCTOSATEIIFHO TaK U B COCTaBE IOPUAMYECKHX (UPM IO OJHOW WIIM HECKOJIHKUM
orpaciaM npaBa. Hampumep, Bo @DpaHIMu aaBOKaThl, MCXOAS W3 OTPACIECBOM
CIEHHUAIN3ALMNA, PA3IE/IIOTCd Ha aJBOKAaTOB B YIOJOBHBIX JI€JIaX; aJBOKATOB B
IPAKIAHCKUX Jelax; aJBOKAaTOB B XO3SMCTBEHHBIX [I€J1aX; BOCHHBIX aJBOKATOB;
CEMEMHBIX aJBOKATOB U JIp.

denepanbHBIM Hon0KeHHEM 00 anBokarype ®PI? ycTaHOBIEHO, YTO aIBOKAT,
KOTOPBIN UMEET OCOOCHHBIE 3HaHUSI U OCOOCHHBIN OMBIT B KaKOW-TO OTpPACiIU MpaBa
MOXET OBITh YIOJHOMOYEH HCIOJb30BaTh HAUMEHOBAHUE CIICIUATU3UPOBAHHOTO
anBokara. HanMeHOBaHWsA CHENHAIM3UPOBAHHOIO aJBOKATA CYIIECTBYIOT IS
aIMUHUCTPATUBHOI'O, HAJIONOBOr0, TPYAOBOTO M COLMAJIBHOIO IIpaBa, a TAaKkKe
CEMEMHOr0 M KPUMHHAILHOTO IIpaBa, IpaBa HEIJIATEXKECIOCOOHOCTH M IpaBa o
CTPaxOBaHUMU.

B AHrnuu coaucuTopsl CieHAIM3UPYIOTC 10 AejaM, CBA3aHHBIX C Iepeaadyeit
HEJIBUKMMOCTH U 0()OPMIIEHHEM HACJIEICTBEHHBIX IIPaB KOMIAHHIA.>

B IlIBenyn * GONBIIMHCTBO IOPHCTOB HMMEIOT Y3KYIO CHEHUATHM3ALNI0; OHH
OKa3bIBAIOT YCIYTH (PU3MUECKUM JUIaM (CeMelHOe MpaBO, KpUMHUHAILHOE MPABO U
TJ1.) MO0 B pa3HbIX cepax OuzHeca.

AJIBOKaThl TakXe YacTO CHEIUAIM3UPYIOTCS Ha ONPEEICHHbIX THUIIaX

YTOJIOBHOTO Jielia, Hampumep, (UHAHCOBBIE NPECTYIUICHUS, yOWiicTBa, Kpaxu U

! Comparative Note on National Regimes of Specialisation [Electronic resource]. - Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/document/Specialisation/Specialisation _Note_December_2015.pdf
2denepanbHoe yioxkeHne o6 aasokatype oT 1 asrycra 1959 r. Ilepesoa I'epmanckoro ®onna MesxayHapoaHOTO
TIpaBoBoro COTPYAHAYECTBA [OnexrponHbIit pecypc] URL:Pexum JIOCTyTIA! http://www.irz-
stiftung.de/dokumente/upload/307f3_fecel brao ru_stand_juni 2010 bearbeitet.pdf.pdf

3 Anaposa T. B. Cynpl u cyneGubiii nponece BenukoGpuranuu. Aurmus, Yanse, lllotnanmus / T. B. Anaposa. — M. :
Tpuana, JItn, 1996. C. 69.

4 Sweden - Charter of the Swedish Bar Association [Dnexrponnsiii pecypc]. URL: Pexum jocryna:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_sweden_charterpdl_1188890074.pdf



http://www.ccbe.eu/fileadmin/user_upload/document/Specialisation/Specialisation_Note_December_2015.pdf
http://www.ccbe.eu/fileadmin/user_upload/document/Specialisation/Specialisation_Note_December_2015.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_sweden_charterpd1_1188890074.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_sweden_charterpd1_1188890074.pdf
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npyrue. HekoTopble FopuCThl ClIEHUATU3UPYIOTCS Ha JieaX, KOTOPbIE KAacarTCs IpaB
yenoseka. OHM 9acTO MPECTABIAIOT CTOPOHEI B EBponeiickom cye.

Ve craja NpHUBBIYHOM CIIEMAIN3alls MHOCTPAHHBIX AJBOKATOB IO TAKUM
BUJaM CIIOPOB: Opakopa3BOAHBIE TMPOIECCHl, HEIBUKUMOCTb, MHUTPAIIMOHHEIE,
KOPIOpPaTUBHBIE BOIPOCHI, TPYAOBBIE CIOPBI, TOPrOBBIE ONEpALMH, IO BOIPOCAM
UHTEJJIEKTYaJIbHOU COOCTBEHHOCTH, aAMUHUCTPATUBHBIM HITpadaM U T.1.

B Poccun agBoKaThl cieuain3upyroTCsl Ha OJJHOM WIM HECKOJIBKUX KaTErOpHsIX
JI€J: YTOJIOBHBIC, TPakKIAHCKUE, CEMEWHbIC, XO3AWCTBEHHBIC, AJIMHUHHCTPATHUBHBIC,
UCIIOJTHUTENIbHOE TPOU3BOACTBO, MEXAYHAPOIHOE MIPEACTABUTEILCTBO, BHECYAEOHOE
MPEACTABUTENBCTBO U JIP.

Huddepenunanus Monenael npoeccHoHaNbHON CHEelHUaTu3aluy aJABOKaTOB
YKa3blBa€T HAa OCJIOKHEHHWE CHUCTEMBbI MpaBa B TOCYJAapCTBaX M HEOOXOJIMMOCTH
TpaHchOopMalK aIBOKaTa B CIEUAINCTA Y3KO HAPaBICHHOCTH.

00600112 BbIIECKa3aHHOE, OTMETUM, YTO MOJEINPOBAHNE TPO(HECCUOHATIBHON
crenuain3alyy aJBOKaTOB OOYCIOBIEHO pa3zHooOpa3zueMm (QyHKUuW, chep u
HaIlpaBJICHUH aJBOKATCKOW JEsITeIbHOCTH. B 3aBucMMocTH OT mpodeccroHaabHON
CHEUaIN3aluy  aJBOKATCKOM  JESITEJIbBHOCTH MOXHO  OINpPEACIUTh  MOJEIH
npodeCCUOHAIBHOW  CHeIuanu3alud  aaBoKaToB 1O  (QYHKIUAM  (MOJelb
IpeI0CTaBIIEHUS OECIIaTHOM MPaBOBOM MOMOIIIM; MOJIENb PEJOCTABICHUS TPABOBBIX
yCIYI TOCYAApCTBEHHBIM OpraHaM; MOJEIb HOPHUIUYECKOrO0 COMPOBOXKICHHUS
OpEeINpUITUI; MOJENb 3alllUThl OOLIECTBEHHBIX WHTEPECOB; MOJENb Y4YacTHUS BO
BHECY1I€OHOM pEIICHUHU CTIOPOB); IO MHCTAHLUAM (MOJEIb MTPEIOCTABICHHUS IPAaBOBOM
MOMOIILM B HU3IIUX CYyJlaXx ToCcyAapcTBa, MOJIETb MPEAOCTABIECHUS MPABOBOM MOMOIIIH
B BBICIIMX CyJax TOCYJapCTBa, MOJENb IPEJOCTABICHHUS NPaBOBOM INOMOIIM B
HaJHAIMOHAJIBHBIX CyJaX); M0 MPAaBOBBIM OTpACIsAM (OTpacieBas ClelHaTIn3alius).

[To pyHKUKAM, ONIPEIeIEHHBIM MPABOM Pa3HbIX CTPAH, BHIAEISIOTCS MOJIEIH:

! Myapogckuit, M.IO. UnctutyT ansokatypsl B llIBeruu [DnekTpoHHbIH pecypc]. — DIEKTPOH. TEKCTOBBIE JaH. Pexum
JIOCTyTIIa: http://www.eurasian-advocacy.ru/problemy-organizatsii-i-funktsionirovaniya-advokatury/302-institut-
advokatury-v-shvetsii


http://www.eurasian-advocacy.ru/problemy-organizatsii-i-funktsionirovaniya-advokatury/302-institut-advokatury-v-shvetsii
http://www.eurasian-advocacy.ru/problemy-organizatsii-i-funktsionirovaniya-advokatury/302-institut-advokatury-v-shvetsii
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1. [IpenocraBienue OecryiaTHON MPaBOBOM MOMOIIM Malo0OECIIEYEHHBIM,
KOTOpas 4Yallle BCEro SBJIAETCS MPEPOraTUBON MHCTUTYTAa aJIBOKATYpbl, OCOOEHHO B
chepe MPUBICUYCHHS aJBOKATOB KaK 3alllUTHUKOB JIUIA, KOTOPOMY MPEAbIBICHO
KPUMHHAIILHOE OOBHUHEHHE.

2. IlpuBneueHue aaBOKATOB K paboTe B TOCYAApCTBEHHBIX OpraHax Ha
TIOCTOSIHHOM OCHOBE KaK IMPEICTABUTENICH TOCYAapCTBCHHBIX yupexaenui (bpazumus,
W3pawnb, [Tomeina, ApMeHus) uin rocyaapctBeHHbIX ooBuauTener (CILIA, danws).

3. TpyaoycTpoHcTBO aJBOKaTOB Ha JOKHOCTh IOPUCKOHCYJIBTOB B pPa3HBIX
NPEANPUATUAX WA OpraHu3alusax sl UX opuandeckoro conpoBoxaeHus (Ilonpma,
Nzpauns, CIIIA) u npeicTaBUTEILCTBA MHTEPECOB OM3HEC KOpIIOpaluii uepe3 OusHec-
anBokatypy (CIIA, BenukoOpuranus, ['epmanusi, Cunramyp, Kwurtait). Jlannas
MOJIEJIb C Ka)KJbIM I'OJIOM CTAHOBUTCS BCe 00Jiee pacpOCTPaHEHHOM.

4. 3amura OOIIECTBEHHBIX MHTEPECOB Kak MOJEIb MNPOPECCHOHAIBHON
CHEUHAI3alMd  aJBOKATOB, KOTOpas  MpPEIyCMaTpUBAET, YTO  aJBOKATHI
CHEIUAIM3UPOBAHHBIX OpraHU3alMil BeAyT Jeja HE OTAEIbHBIX KJIMEHTOB, a
BBICTYNIAIOT C TPYNNOBBIMU HCKaMU NPOTHUB TOCYJApCTBa WM KOPIOpAIUH,
CBA3aHHBIMH C OXpaHOW KoOJUIeKTHBHBIX TpaB u wuHTepecoB (CILA, Kanana,
Hunepmangel, Ilopryramus, Wcnanus, [Beuwms, I'epmanus, Ppanums, Jlanwus,
bonrapus).

5. YyacTue B aJdbTEpPHATUBHBIX WJIM BHECYJIEOHBIX CIIOCO0AX YperyaupOoBaHUs
CIIOpPOB TI0 BceMy Mupe B KauecTtBe meanatopoB (ABcrpanus, Kanaga, CILIA, crpans
EBponsbl), Ttperelickux cynaeid (['epmanusi, CHIA, Benukas bputanus, Kwuraii,
ABctpanus, Uuaus), npeacraBuTenei cropoH B mporeaype collaborative law (CILA,
ABcrtpanus, Asctpus, Kanana, @Ppanuwms, Yexus, I'epmanus, Kenwus, Hosas
3enanaus).

Crnenuanuzaius mo cyJeOHbIM MHCTAHIIUSIM BO3HUKAET B PE3yJIbTaTe HATUUMS
poeCCHOHANBHBIX 3HAHWM, KBATH(PUKAINHA, 2 B HEKOTOPBIX TOCYIapCTBax - H
npodeccuoHanbHOro 0Td0pa. B HM3MIMX cynax, OObIYHO, OKa3blBaTh MPABOBYIO
OMOIIbL MOTYT aOCONIOTHO BCE aJBOKAaThl. B HEKOTOPBIX CTpaHax Ha OCHOBE

npodecCHoHaTbHOTO 0TOOpa TOJNBKO CHCIHAIM3UPOBAHHBIE AJBOKATHI MOTYT
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OKa3blBaTh IIPABOBYIO MIOMOIIb B BBICIIUX CyJax rocynapcrsa (ABcTpanus, benbrus,
BenmukoOputanus, ['epmanus, Uranusa, Hosas 3enanaus, [lopryranus, ®Opanums);
IPEJOCTABICHUE IPAaBOBOM IMOMOIIM B HAJAHALMOHAIBHBIX CyJdax, 4Yalle B
EBpormeiickom cyze mo mpaBaM 4deioBeKa TpeOyeT OT aiBoKaTa 0COOSHHBIX 3HAHUU H
HaBBIKOB B CyZI€OHOM IMpoIiecce.

OtpacneBas crnenuanus3anus IMpeaycMaTpUBAeT NPEJOCTABICHUE IPaBOBOU
MOMOIIM KBATU(PHUIIMPOBAHHBIMU aJBOKATAMH 10 OJHOW WJIM HECKOJIBKHUM OTPACIISIM
IpaBa, 4TO 0O0YCJIOBJIEHO COBPEMEHHBIMH YCIOBUSIMU IPABOBOTO U IKOHOMUYECKOTO

Pa3BUTHA.

§ 4.2. Moaesn agBOKATCKOH MOHOMOJIMH HA NPeI0CTaB/IeHHe MPABOBOii
MOMOLIH

JIeCTBYyIOIME HOPMBI MHOTHX I'OCYAApCTB IPENYCMAaTPUBAIOT, YTO HA PBIHKE
MPaBOBBIX YCIYT MOTYT OCYIIECTBISATh IEATEIbHOCTh MPOQPECCUOHANIBHBIE aJBOKATHI,
a TaK)Ke JIMIA, KOTOPbIE HE UMEIOT CTaTyca aJBOKaTa. AJBOKAaTCKash MOHOIOJMUS Ha
IPEIOCTAaBICHUE IOPUAMYECKUX YCIYr MpeaycMaTpuBaeT  (aKTHUYECKYI0 H
IOPUINYECKYI0 HEBO3MOXXHOCTh OCYIIECTBJICHHUS BBIIIEYIIOMSHYTOM J€ATEIbHOCTH
JTHOOBIM KEJIAIOLIUM JIULIOM.

OcHoBHas 3a71aua MOHOIMOJIMU - HE HAJEJIEHHE KOTO-HUOYJb KOHKYPEHTHBIMU
IPEUMYILECTBAMU OTHOCHUTEJIBHO JIPYroro, a MOBBIIIEHWE KayeCTBa HOPUANYECKUX
YCIIyT, BBIBEACHHUE U3 «CEPOro» 000poTa IOPUCTOB, KOTOPHIE HE UMEIOT HE CTOJIBKO
cTaTyca aJIBOKaTOB, CKOJIBKO TEOPETHUYECKOTO0 M MPAKTHUYECKOTO OMNBITA, HABBIKOB U
YMEHUH, HO M B TO JK€ BpPEMS OKa3blBAIOT IOPUAUMYECKHE YCIYyTH Ha
[IPEANPUHUMATEIBLCKON OCHOBE.

AJBOKAT AOJKEH BIIaAETh HA00OPOM PO(heCCHOHATBHBIX U MOPAJIbHBIX KaYEeCTB,
Cpeld KOTOPBIX BBICOKAas TEOPETHYECKAss M MPAKTUYECKas MOATOTOBKA, OPATOPCKHE

CIIOCOOHOCTH, BHICOKUN YPOBEHb MPABOCO3HAHUS U TIPABOBOM KYJIBTYPHI.
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YcTaHOBIIEHUE MOBBIMIEHHBIX TPEOOBAHMI K JIMIIAM, KOTOpPbIE MPETCHIYIOT Ha
3BaHME AaJBOKAT TMpecienyeT Ieb CO3JaHusl TapaHTUd  MPEeAOCTaBICHUS
KBaTM(DUIIMPOBAHHON IOPUIMUYECKON TTOMOIIM U MaKCHUMAaJbHOTO COOIOJCHUS TIPaB
TpaKIaH.

KomrmeTeHTHOCTB anBOKaTa MpH OCYIIECTBICHUN MPO(HEeCCHOHATBHBIX (QYHKITAN
SIBIIIETCS. HE TOJBKO OCHOBOW A(()EKTHBHOW 3alWTHl M MPEICTABUTEIHCTBA IPAB
KJIMEHTA, COOTBETCTBYIOLIETO MOBEACHUS B CyleOHOM 3acC€IaHWU, B3aMMOYBAKCHHUS
CYIIbH Y KJIMEHTA, HO ¥ 3aJIOTOM YCIIeITHOTO pa30upaTenbCTBa MOATOTOBICHHOTO JIeTa.
YpoBeHb MPAaBOCO3HAHMS W TMPABOBOM KYyJIbTYpbl aJBOKaTa JOKEH CYIIECTBEHHO
OTIINYATBCS OT YPOBHS JIPYTHUX IOPUCTOB B CBSI3W C TEM, YTO TJIABHOM IIENBIO €r0
NESATETLHOCTH SIBJISIETCS] KAUYECTBEHHAsS TTOMOIIIb JIFOJSIM, KOTOPbIE 00PATUIIUCh K HEMY
C YBEPEHHOCTBIO B €70 KOMIIETEHTHOCTH W TYMaHHOCTH.

bymie n'Apxku onpenensii aaBokara Kak 0JaropoaHOTro YeloBeKa: «OH JOJKEeH
BBITIOJIHATH Tpodeccrio ¢ Hanbosiee MyHKTYalbHONH YECTHOCTHIO; BOMPOCHI YECTU U
TaKTHYHOCTH CYXJACHHUH JOJDKHBI OBITh MPaBUJIOM BO BCEX €ro JeMapiiax; B HHOM
cllydae OH HE MOXET PacCUMTHIBATh HA TO, YTOOBI TOOUTHCS YBAXKECHUSI U JOBEpHUs
cyneit u nyonuku. OH JOMKEH OBITh OCBEIOMJICHHBIM B IOPUCTIPYACHIIMH, YTOOBI
pacrmo3HaBaTh CHOpPaBEIJIMBOEC OT HECTHPABEUIMBOTO UM  HCIIOJIB30BAaTh  CBOE
MOCPETHUYECTBO TOJIBKO [IJISi TOJJEPKKH TOTO, KOTOPOE OCHOBAaHO Ha TpaBe H
cnpaBeyMBocTH. HakoHeI, OH TOJDKEH K ATUM KadecTBaM MPHUCOCTUHUTH HCKYCCTBO
KPacHOpPEUHsl, YTOOBI JIydIe yOexkaaTh B IPAaBOTE TOTO, YTO OH 3alMINAeT».!

A. Kamrio, paccyxmas o mpodeccun aaBOKaTa, CUMTal, YTO OCHOBHBIMHU
KayecTBaMH aJBOKaTa SBJISIOTCS a0COIOTHAS YECTHOCTh U MOCTOSIHHOE COOJIOCHHE
NPWINYKS, TOTOMY YTO OHH SIBIIOTCS HE 4YeM JPYTHMM, KaK CBHUICTEIHCTBOM
MOPAJIbHBIX MPUHIIAIIOB, 3aJI0’KEHHBIX B TIIyOWHE AYIIH ... JIFoam, oOpamasch K HeMy
(amBOKaTy) JOJDKHBI OBITH YBEPEHBI B TOM, YTO OHHM IOJydYaT MPABUIbHBIA COBET, HE

OyayT HUKOTJ]a 0OMaHYThI, TeM OO0JIbee MPEIaHHBI, - BCE 3TO TPeOyeT, YUTOOBI OH CBOH

! TIpoeccus ansokara. Coopuuk pabor o (paniysckoii agsokarype [Tekct]/ coct.A. B. Tlonskos. - M.: Vcras, 2006.
C. 48.
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JUYHbIE TO3UTHUBHBIE  KadecTBa OOBEOUHUI CO CBOMMHM  YMCTBEHHBIMU
criocobHocTsaMu. !

CyliecTBYIOT TaKXe JIOMOJHUTENbHbIE MPaBUiia, MepecTynaTh 4epe3 KOTopbie
aJBOKATYy KaTETOPUYECKU 3aMpEeIICHO, TIOCKOJbKY OHHU HapylIaloT HOPMBI
aJIBOKATCKOM JTWKU W Tpucsaru. Cpeau HUX: 3alpenieH0 BCTYMaTh B KOH(IWKT
MHTEPECOB C KIMEHTOM; 3aHUMATh 10 JIeTy MO3UIINI0, TPOTUBOIOJIOKHYIO HHTEpECaM
KJIMEHTA; pasriamiaTh aJBOKATCKYIO TAHY WM UCIIOIH30BaTh JaHHYIO0 HH(POPMAIIAIO
B MHTEpEcaxX aJiBoKaTa WM TPEThUX JIUIl; HEOOOCHOBAaHHO U HE3aKOHHO OTKAa3bIBATh B
MIPEIOCTABIEHUH MTPABOBOM MOMOIIN ¥ TOMY MOJI00HOE.

Eme oaHo nmpenmyIiiecTBO aaBOKATCKONW MOHOMOJIMM 3aKJIFOYAETCS B TOM, UYTO
KAaueCTBO IOPUIUYECKUX YCIYT TMOBBIIIACTCS 3a CYET JIMYHOM 3aMHTEPECOBAHHOCTH
afaBokara. Eciu y moBeputesnieil €CTh MPETEH3UH K JIUITY CO CTaTyCOM aJBOKaTa, TO Ha
HEro BCErja MOXKHO IOXaJoBaThCsl B aJBOKATCKOE COO0OIIeCcTBO. JuciuminHapHas
OTBETCTBEHHOCTh aJIBOKaTa, BIUIOTh JI0 AHHYJIMPOBAHMS CBUJCTEIILCTBA O TpPaBe
3aHUMAThCS AJBOKATCKOM JEATEIBHOCTHIO - pPeajbHO padOTAIOIIMN HWHCTPYMEHT,
KOTOPBIN IPUMEHSIETCS K HeTOOPOCOBECTHBIM YJIEHAM aJIBOKATCKOTO COOOIIIECTRA.

Ecnu paccmarpuBath cyneOHOE TPENCTaBUTENBTCBO, TO POJIb aJBOKATa
ABIISIETCSI OOBITION. birarogapst 3HaHUAM ¥ IPAKTUYCCKOMY OIIBITY, aIBOKAT HAXOIUT
MPaBUJIBHBIA MOAXOJ K JACNy M KIHEHTY, OJA0UpacT HEOOXOIUMBbIE T0KAa3aTEIbCTRA,
CTPOUT JIMHUIO 3aIUTHI U1 KOMIIETEHTHO BEJIET ce0s Ha cyAeOHOM 3acenanu. JIuio,
HE3HAKOMOE C CyACOHBIM MPOILIECCOM WJIM HEIOCTATOYHO KOMIIETEHTHOE, YKe Ha
MEPBBIX CTAAMAX JIeJla CTAIKMBACTCS C TPYAHOCTSIMH. Takum oOpa3oM, poib aiBoKaTa
B CYIOINPOHU3BOJICTBE, a TaKXke APYyruxX (QopMax MPaBOBOW TOMOIIU SIBJISCTCS
OTIPEICIISIOIIEH.

KitroueBbIM BONPOCOM CTAHOBUTCSI KQU€CTBO MPABOBOM MOMOIIHM, OHA JOJKHA
OBITH peasibHOM U (P (HEeKTUBHON. B CBS3M € 3TUM, JOCTATOUHO UHTEPECHBIM SIBISICTCS
WCCJIEIOBAHUE PA3HOOOpa3usi MOJIEeNIeH aJBOKATCKOW MOHOIIOJIUY HA MPEOCTABICHHE

IMPaBOBBIX YCJIYT B HAIMIMOHAJIBHEBIX ITPABOBBIX CHUCTEMAX COBPCMCHHOCTH.

1 Tam xe. C. 53.
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MoHononusi Ha pPBIHKE MPABOBBIX YCIYT MOXKET pPacCHpOCTPAHIThCA Ha
IPEACTABUTENLCTBO B CYlaX M HA MPEJOCTaBICHHE IOPUIMIECKUX KOHCYIGTAIMIA. !

B »TOM uccrnenoBaHuu OBLIO PEIIEHO OTPAHUYUTHCS AHAIU30M MPAKTUKUA B
TPAXJAHCKUX Y YTOJIOBHBIX JE€JIaX B CBSI3H C TEM, YTO IPAKTUKA B A/IMAHUCTPATUBHBIX
Y XO3SMCTBEHHBIX JIeax SBJISICTCSI OYEHb Pa3HOOOPa3HOM.

Mopenbs abCOMIOTHONM MOHOIOJMU Ha MPEJOCTABICHUE MPABOBBIX YCIYT
MPEyCMAaTPUBAET, YTO HHUKTO KpPOME aJBOKATOB HE HMEET IIpaBa OKa3bIBATh
KOHCYJIbTAlHOHHBIE YCIYTM MW TNPEACTABIATh KIHEHTa B Cyle. JTa MOJENb
dbynkuuonupyer B ['epmanuu, ABctpun, ['petnn, lanuu, M3paune, Mcnanuu, Kunpe,
Cunranype, @panuuu, SAnonuu u ap.

B JlaHuu > KOHCYJIHTAlMOHHON JEATENBHOCTHI0 MOTYT 3aHMMAThCS TOIBKO
afgBoOKaThl. BHEecyaeOHOE TPEeACTaBUTENIBCTBO BIIPABE OCYIIECTBIISITH JIUIA, KOTOPHIC
He SIBJISIFOTCS aIBOKAaTaMM, TOJIbKO Ha OecriaTHOM ocHOBe. Kpome aiBoKaTOB, IJIaTHOE
CyJle0HOE TIPEICTaBUTEICTBO UMEIOT MPABO OCYIIECTBIATh HOTAPUYCHI, ayJUTOPHI,
HAJIOTOBbIE KOHCYJIbTAHTBI, CTPAXOBBIE AT€HTHIL.>

B wu3pamibCcKkOM 3aKOHOIATENIBCTBE €CTh TMOHATHE «exklusivatyy wim
CHUCKJTIOYUTEIBHOCTEY» aJIBOKATCKOM npodeccuu. ITO 3HAUUT, UTO MPETOCTABICHUEM
000 FOPUANYECKON TOMOIIM HACEIEHUIO, MOTYT 3aHUMATbHCS TOJIBKO JIUIIA, KOTOPhIE
MMEIOT CIENUAIBHYIO JIMUEH3UI0, - «PUIIAOH», TO €CTh 4WieHbl HM3paunibckon
KOJUJIETUH aIBOKATOB.

B CuHramnype HUKTO, KpOM€ aJIBOKAaTOB, HE MOKET 3aHUMAThCS IOPUANYECKON
MIPaKTUKOW, BECTH Jieia B cyJax u apoutpaxe. OqHako KpoMe aBOKATOB €CTh TaKKE
roCyJIapCTBEHHBIE FOPUCTHI U FOPUCTHI, KOTOPHIE Pa0OTAIOT Ha IMITATHBIX JOJDKHOCTSX

Ha OPEeANpUITUSAX U B opranuzauusx. KOpuandeckas MOMOIIb HACEIECHUIO MOMXKET

NpeaoCTaBIIATLECA TOJIBKO aJIBOKaTaMU. FOCy,llapCTBeHHBIe CJIy’Kalmue OKa3bIBAIOT

! Laurel S. Terry Putting the Legal Profession’s Monopoly on the Practice of Law in a Global Context [Electronic
resource]. — Mode of access: http://www.ibanet.org/documents_on_the_requlation_of the legal_profession.asp

2 Denmark - Rules of the Danish Bar and Law Society [Electronic resource]. -Mode  of access:
http://www.ccbe.eu/fileadmin/user _upload/NTCdocument/Advokatsamfundets_rel 1229419436.pdf

3 Jlexanos, C.A. Ansokarypa B 3anaguoit EBporne: oneit u coBpemennoe cocrosuue. C.266.



http://www.ibanet.org/documents_on_the_regulation_of_the_legal_profession.asp
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Advokatsamfundets_re1_1229419436.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/Advokatsamfundets_re1_1229419436.pdf
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MOMOIILb TOCYJapCTBEHHBIM OpraHU3allUsIM, MapJIaMEHTY, IOPUCThI MPEANPUATUN -
COTPYAHHUKAM 3TUX NPEIIPUATHIA.L
B fnonmum mpodeccus amBokara (Ha smoHCkoM - "BengoSi) sBisercs
YHU(PHUIIMPOBAHHOW U BCEOOBEMITIONIEH. AJTBOKATOM MOXET OBITh TOJBKO JIHIIO,
KOTOPOE€ OCHJIMIJIO aJBOKAaTCKUM 3K3aMEH M 3apEeTrMCTPUPOBAHO 4JIECHOM SMOHCKOM
denepanuu acconuanuii aaBokatoB. HeoOBUHBIN CTaTyC MMEIOT IOPUCKOHCYIBHTHI
npeanpuatuid. OHU HE CAIOT aJIBOKATCKUN SK3aMEH U, COOTBETCTBEHHO, aIBOKATAMHU
HE CUMTAIOTCS, FOPUIMIECKON MPAKTUKON HE 3aHMMAIOTCA.
OcCHOBHOI1 3aK0H Vcrianuu 06 1opuardecKux Tpodeccusax® CoIEpKUT MPaBuiIa
O CYUIHOCTH IOopujauyeckoil mpodeccuu: rwopuanueckas npodeccusi cBOOOAHAs U
He3zaBucuMas. OHa oOecriedyrBaeT MOMOUIb OOIIECTBY pajad 3aIIMUThl MyOJIUYHOTO
uHTEpeca. DTa mpodeccus OCYIIECTBISIETCS B paMKaX 3aKOHOAATENIbHO 3aKPEIJIEHHOM
KOMITIETEHILIUH, KOTOpasi COCTOMT HE TOJBKO U3 KOHCYJbTUPOBAHUS U 3AILUTHI MIPaB U
MHTEPECOB TOCYJapCcTBa U OOILECTBA, HO Takke M M3 3(P()EKTUBHOIO MPUMEHEHHUS
IOPUIMYECKON HAYKM M HaJJIEKAIIMX TEXHUYECKUX MPUEMOB, U CPEACTB, KOTOPHIE
OTBEYAIOT CIIPABEUIMBOCTH M OCHOBHBIM TIpaBaM, M cBoOozam (cT. 1). AaBokar
JOJDKEH OCYUIECTBIISATh JEATEIBbHOCTh B paMKax IOpHIMYecKod mpodeccuu mnepen
JTO0BIM CYJIOM, aJMUHUCTPATUBHBIM OPraHOM, accolMalueld, KOopropauuend Wiu
OOIIECTBEHHBIM 00bEJUHEHUEM, CYOBEKTOM AESTEIbHOCTH, Mepe FOPUANUECKUM WIH
(U3HYECKUM JIUIIOM, KOTOPBIM 3T0 HeoOXoaumo (cT. 8). IIpu 3ToM yCTaHOBIIEHO, YTO
aZBOKAaT 0053aH MPEACTABIATH CBOETO KJIMEHTA, €CIM 3aKOHOM HE YCTaHOBJIEHO
IPEICTaBUTENIBCTBO 3TOTO JIMLA MPEACTaBUTESIMU Apyrux npodeccuit. Coaepxanue
aJIBOKATCKOM  JIEATEJIBbHOCTH  ONPEACIICHHO  CIEAYIOIUM  00pa3oM:  «OHH
npo(hecCHOHANBHO OCYUIECTBIISIOT IOPUINUYECKOE KOHCYJIbTUPOBAHUE, COTJIACOBAHHE

U 3aIlUTy TOCYJapCTBCHHBIX, YACTHBIX WJIM JPYTrUX 3aKOHHBIX UHTEpecoB» (CT. 9).

OmnpeneneHHble 00S3aHHOCTU B CBSI3M C JIAHHBIM HOPMATHUBHBIM PETYJIMPOBAHUEM

! Hayuno-npaktuueckas koudepenius TC (C) A B8 Cunranype [Tekcr] / Ansokar. — 2006. — Ne 4, — C. 7.

2 Pexoncknii, A.®. Ansokatypa Snonun [Tekct]/ A.®. Pexopckuii / EBpasniickas agsokarypa. — 2016. — Ne 1(20). —
C.19.

3 Spain - General by-law of the Spanish Lawyers [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_spain_bylawspdfl 1 188889840.pdf



http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_spain_bylawspdf1_1188889840.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_spain_bylawspdf1_1188889840.pdf
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MOJIaraloTCs Ha aJBOKATCKUE aCCOIMAallMU, KOTOpbIE JOJDKHBI 00€creunBaTh
IOpUJIMYECKYIO0 TOMOIb JJIsI 3alllUThl MpaB U HHTEPECOB OOIIECTBA C MOMOIIBIO
aJIBOKATOB WMJIM HA3HAYEHHBIX CYJOM aJBOKaTa, U3 WU 0e3 NMpHU3HaHUSA IpaBa Ha
OecIuIaTHYI0 IOPUIUYECKYIO MOMOIIb B COOTBETCTBUM C YCTAHOBJIEHHBIMU 3aKOHOM
TpeGoBanusamu (cT. 7).

B Takux crtpanax LleHtpanpHoii u HOkHOW AMepuUKM Kak: ApreHTHHA,
bpaswms, Ynmm, Komym6us, Kocro-Puka, Mekcuka, Ilanama, Ilaparsaii, [lepy u
Benecyana, - aaBoKaThl OCYIIECTBIISIIOT KaK CyJeOHOE MPEICTaBUTEIHCTBO TaK U
IIPaBOBOE KOHCYJIETHPOBaHKE. 2

B I'epmanum agBokaTckass MOHOTIONMS YCIIEIITHO AEHCTBYET yxke O6omee 60 et -
c 1950 r., korma ObulM TPUHATHL ['paxkaaHCKO-TPOIECCYAIbHBIH M YTOJOBHO-
npoleccyanbHbIN KoAeKCehl. [To o0memy npaBwity, 3akperieHHoMy cT. 138 YromosHo-
MPOIECCYyabHOTO KO/IeKca [ 'epManmu, 3allIUTHUKAMU MOTYT OBITh aJIBOKAThI, KOTOPHIE
OBLIIM JOIYIICHBI K pad0Te B OJTHOM U3 CYJIOB OKPYTa, a TAaK)Ke MPEInoiaBaTesiu nmpapa
BCEX BBICHIMX Y4YeOHBIX 3aBefieHui ['epmanuun. ['pakmaHckoe CyAompOU3BOIACTBO
['epmanun 1o oOmeMy TpaBuily, 3aKperuieHHOMY cT. /8 ['paxkmaHcko-
MPOIIECCYAIbHOTO KOJIEKCa, TAKXKE MPEyCMaTPUBAET aJBOKATCKYIO «MOHOIOIHUION.
Tak, B cymax 3eMellb M BBICIIMX CYyJlaX 3€MeJIb CTOPOHBI 0053aTEIbHO JOJIKHBI
MOJIb30BAaThCS YCIAyraMu aJIBOKAaTOB. EJMHCTBEHHOE WCKIIOYEHUE CHIENIaHO st
IOpUJIMYECKUX JIUI] MyOauyHOro mpaBa. OHM MOTYT OBbITH MPEACTABJICHBI CBOMMU
ITATHBIMUA COTPYJIHHKAaMH, KOTOpPbHIE YCHEUIHO CHAJIN BTOPOW TOCYNapCTBEHHBIN
5K3aMeH. 3

B Ascrpum ? amBOKaTcKas MOHOIIOIMS PACIPOCTPAHSAETCS Ha BCE CYAbl M

BCIOMCTBA PGCHY6J'II/IKI/I ABCTpI/IH u OXBAaTbIBACT BCC ITOJITHOMOYHMA u3

! Konobamkuna, C. C. Ily6nuuHoe perynmpoBaHHME phIHKA FOPHAMYECKUX YCIyr (MO MaTepuaiaM 3apy6eskHOro
sakononarensctia) [Teker] / C. C. Kosnobaiikuna // AxMuHucTpaTuBHOe 1paso U npouecc. — 2012. — Ne 9. — C. 62.

2 Laurel S. Terry Putting the Legal Profession’s Monopoly on the Practice of Law in a Global Context [Electronic
resource]. — Mode of access: http://www.ibanet.org/documents_on_the_requlation_of the legal_profession.asp

3 Wanuuckuii, A. Beenenue B Hemenkoe npaso [Tekcr] / A. Xanunckuii, A. Pepuxr. - M.: Cnapk, 2001. C.244.

4 Austria - Rechtsanwaltsordnung (RAO) [Electronic resource]. =~ — Mode of  access:
http://www.ccbe.eu/fileadmin/user _upload/NTCdocument/de_austria rao2406204 _1188554905.pdf



http://www.ibanet.org/documents_on_the_regulation_of_the_legal_profession.asp
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/de_austria_rao2406204_1188554905.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/de_austria_rao2406204_1188554905.pdf
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IPEJICTaBUTENICTBA CTOPOH, KaK B CyAaX, TaK M BHE UX, N0 MNyOJUYHBIM H
YaCTHOIPABOBBIM Bompocam.

B cT. 62 Yron0BHOr0 KOJ€KCa HEIBYCMBICIEHHO 3aKPEIUIEHO, YTO 3alIUTHUKOM
B YILOJIOBHOM CYJAOINPOM3BOACTBE MOMKET OBITh JUIIb aJBOKAaT. TOJBKO B
VCKIIFOUNTEIBHBIX CIy4asX C pa3pelieHusl CyJa 3allUTHUKOM MOXKET OBITh JIMLO,
KOTOpOE€ HE SBJISETCA aJABOKAaTOM, HO B TO € BPEMsS YCIIEIIHO CAAJIO0 BTOPOU
rOCyIapCTBEHHBIN DK3aMeH.

Bo ®panuuu Takke UMEET MECTO aIBOKATCKasi MOHOIIOJIUSA - 1aXKe B OoJiee IpKo
BBIPA)KEHHOM BapuaHTe, yeM B I'epMannu u ABcTpuu. Tak BO3MOKHOCTH HE aJIBOKaTa
IIPEACTABIATh CTOPOHBI B Cy/A€ KpallHE MaJible, U OrPaHUYMBAIOTCS JMIIb NEPBOM
MHCTAaHIUEN X03giCTBEHHOTO cyaa.’

K npusHakam Mozpenu aOCONIOTHOM MOHOIOJMHM Ha MPEAOCTaBICHUE
aJIBOKaTaMU MTPaBOBBIX YCIIYT MPUHAJJIEKAT:

1) anmBoKat BiaieeT UCKIIIOYUTEIFHBIM MTPABOM Ha TMPEIOCTABICHUE TPABOBBIX
yCIIyT,

2) B 00513aHHOCTH aJIBOKATa BXOJUT MPEIOCTABICHHE KOHCYJIbTAIIHOHHBIX YCITYT
Y TIPEJICTaBUTENIBCTBO KIIMEHTA B CY/IE;

3) HHKTO, KpOME a/IBOKATOB, HE UMEET MpPaBa OKa3bIBaTh MPABOBBIC YCIyTH (B
HEKOTOPBIX CTPaHax, KaK HCKIIOYEHHE, OIPENEIICHbl WHIUBUIYAJIBHBIE YCIOBHUS
JIOMyCKa K MPEJOCTABICHHUIO IOPUAMYECKHE YCIYT ISl JIML, KOTOpPbIE HE SIBIIAIOTCS
aJIBOKaTaMH, a TAKXKE YCIIOBHUSI OCYLIECTBJIEHUS MMM IIPEACTABUTENIHCTBA B HU3IIUX
CyZIeOHBIX WHCTAHITUSAX );

4) xa4ecTBO MPABOBOM MTOMOIIH SBJISETCS] BRICOKHM.

Mopeinb OrpaHHYE€HHON MOHOIIOJIMY Ha IIPEA0CTABIICHHE aIBOKaTaMHU IPaBOBBIX
yclyr mpeacraBiieHa B AsepOaiimxane, Apmenuu, benbruu, ['py3un, Jlutse,
Monnose, Hunepimannax, Hopseruu, Ilopryranuu, Poccun, Yexun u np. Ilpu srou

MOJICJIN TOJBKO MPCACTABUTCIILCTBO B CYyJadX SABJIICTCA HpepOFaTHBOﬁ aJIBOKAaTOB.

! Konobamkuna, C. C. IlyOnuuHOE pETyIMPOBAHUE pBIHKA HOPHAMYECKUX yCIyr (M0 MaTepuanam 3apyGexHOro
3akoHonarenscta) / C. C. KonoGamkuna / AAMUHHCTpaTHBHOE ITpaBo U mpouecc. - 2012, - Ne 9. C. 63.

2 TIponun A. B. UncTutyT anBokarypsl B AscTpuiickoii Pecriybnuke/A. B. Tponun //Espasuiickas ansokarypa. - 2013.
-Ne2.-C.29.

3 Jlexanos, C.A. Tunonorus uHCTHTYTa anBokaTyphl [Texcr] /C.A. Jlexanos // Agpokar. - 2005. — Ne 9. — C. 67.
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JlaBaTh KOHCYJBTAallMM NIO IPABOBBIM BONPOCAM HMMEIOT IPABO NOMUMO aJIBOKAaTOB U
JApyTrue Juua.

B Mongose ! agBokarel He BIaf€OT MOHONOJMENH HAa KOHCYILTUPOBAHME.
[TpoBepsisi KOHCTHUTYIMOHHOCTh 3akoHa 00 ajBokaType, KOHCTUTYLHMOHHBIA Cyn
Peciyoimukun MonmoBa 15 ¢epanmst B 2000 r. mpu3HaNM HECOOTBETCTBYIOIIUMH
BBICILIEMY 3aKOHY I'OCYIapCTBa U MEXyHAPOIHO-IIPABOBBIM aKTaM MTOYTH MIATHAALATh
HOpPM JAHHOTO 3akoHAa. KOHCTUTYUMOHHBIA CyJ MNpU3HAI HEKOHCTHUTYLHMOHHBIM
MoJIOKEHHUE 4. 2 cT. 2 3aKoHa 00 aJBOKAType, COTJIACHO KOTOPOMY YCTaHABIIMBACTCS
MOHOIIOJIbHOE MpaBo wieHOB Coro3a aJiBOKaTOB OKa3bIBATh FOPHINYECKYIO ITOMOUIb,
TOTJla Kak TpaXKJIaHUH BIpaBe oOpamarbcs 3a HAa3BAaHHOW MOMOILIBIO K JIOOOMY
ropucty. 2 Urto KacaeTcs NpEACTAaBHTENLCTBA B CyjAax, CT. 67 VYroJaoBHO-
IpoliecCyalbHOr0 KOJAEKca W cTaThs /5 ['paxagaHCKO-TpoLeccyallbHOrO KoJeKca
YCTaHaBJIMBAIOT MOJIHYIO a/IBOKATCKYIO0 MOHOITIOJIMIO B TPAXAAHCKUX U KPUMUHAIBHBIX
nenax.>

B A3ep6a171ﬂ>1<aHe4 aJIBOKAThl HE BJIAJCIOT MOHOIIOJIUEN HA KOHCYJIbTUPOBAHUE.
Uro kacaercsl NMpeACTaBUTEIbCTBA B Cy/lax, OHW MMEIOT MOHOIOJIMIO B YIOJOBHBIX
nenax. Ctates 92.1 YronoBHO-TIpOIIeCCyaIbHOTO KOJIEKCA YCTaHABIIUBAET, YTO TOIBKO
JUIa, YIIOJIHOMOYEHHbIE paboTaTh afgBokataMu B PecryOnuke AzepOaiiakaH, MOTYT
y4acTBOBaTh B KayeCTBE 3alUTHUKOB B YroJIOBHBIX jaenax. CoryacHo crathe 66
['pasktaHCKO-TIPOLIECCYATTBHOTO KOJIeKca aJBOKATBI OCYILIECTBIISIIOT
IIPEICTABUTENIBCTBO B TPAXKIAHCKHUX JEJIaX, HO MX MOHOIIOJMS PaCIPOCTPAHAETCS
TOJIBKO Ha KAaCCAallMOHHYI0 WHCTaHLHIO. JIMa, KOTOpble HE SBISIOTCS aJBOKaTaMH,
MOTYT y4acTBOBATh B CyJ€OHBIX pa3OMpaTENbCTBaX B APYTUX CyAax .

AI[BOKaTbI MOTYT TaKKXC OCYIICCTBIIATh TaAKYIO ACATCIBHOCTD!:

! 3akom 06 ansokarype PecnyGniukn  Mongosa  [DnexktponHbii  pecypc]. - Pexum  jgoctyna:

http://lex.justice.md/viewdoc.php?Action=view&view=doc&id=335889&lang=2

2 Mapteinuuk, E.I'. Ansokatypa Pecny6iuku Mosnosa //Ansokarckas npaktuka. - 2001, - Ne 5. C. 41.

3 JToxnax. Ipodeccus ansoxara / Bocrounoe naptaepctso - CozeiicTBue 1paBoBoii pedopme B crpaHax Bocrounoro
naptHepcTBa. Pabodas rpymma "Ilpodeccuonansusie cyaedusle cucteMsl'. - CtpacOypr. - 2012 (mait). C. 23.

4 3akon Asepbaiimkanckoii Pecry6nuku o6 agBokaTax U ajBOKATCKOM JeATeIbHOCTH [Texct]// Anpokar. - 2007. — Ne
10. - C.5.

5 Noknan «IIpodeccus ansokara: CopeiicTBue npaBoBoil pedopMe B cTpaHax BOCTOYHOrO NApTHEPCTBA»,
MOATOTOBJIEHHBIH padoueii rpynnoit «IIpodeccuonansusie cyneOHbIe crucTeMbl»// ['eHepanbHas TUpEKIys 110 BOIpOcam
npaB 4YenoBeKka M BepxoBeHcTBa mpaea. CrtpacOypr, mait 2012 r. [DnekrponHsli pecypc]. Pexxum noctyma: http:
[lwww.coe.int/capacitybuilding.
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1) mpencraBnsaTh QU3MYECKHE W IOPHIUYECKHE JIUIA B TOCYIapPCTBEHHBIX U
HEroCyJapCTBEHHBIX OPraHaX M OPraHU3aLMIX, B TOM YHCIIE B 3apyOEKHBIX CTpaHaX
Y MEXTYHAPOJIHBIX OpraHU3aIMsIX;

2) naBaTh YCTHBIE M MUCHMECHHBIC KOHCYJIBTAIlUH, PA3bsICHEHUSI M CIIPABKH TI0
IIPaBOBBIM BOIPOCAM;

3) COCTaBIIATH 3asBJICHHS, JKATOOBI U IOKYMEHTBI FOPHIHUYECKOTO XapaKTepa,;

4) oka3bIBaTh HEOOXOUMYIO TIPABOBYIO MOMOIIIb (PU3UIECKIM U FOPUTHIECKUM
JMIaM, OCYLIECTBIIATH IPABOBOE 0O0ECIICUEHUE UX JIEATEIBHOCTH;

5) oka3bIBaTh MPABOBYIO MOMOIIb JPYTrOro BUJA.

VYKa3aHHYIO0 JAESITENbHOCTh B YCTAHOBJIEHHOM 3aKOHOJATEIBCTBOM MOPSAKE
MOTYT OCYILIECTBIAATb M FOPUCTBI, KOTOpbIE HE SBIAIOTCA uineHamu Koimernu
aIBOKaToRB.

B I'pysun 2 BO3MOXKHOCTb KOHCYJIHTHPOBAHMSI II0 IIPABOBBIM BOIIPOCAM
IIPENOCTABIIEHA MMPOKOMY Kpyry jaul. OmIHAKO, YTO KacaeTcsl IMPEICTaBUTENbCTBA B
YTOJIOBHBIX J€JIaX B CyAaxX, 3A€Ch aJBOKATHI BIJIAJCIOT MOJHOW MOHOIoONWEH. B
Ipa)/IaHCKHX JIeJIax MpaBoBoe perynupoBanue otandaercs. Cratbsa 94 ['paxnaHcko-
IPOLECCYaTbHOTO KOJEKCAa YCTaHABIMBAET, YTO JHO0E JIMIO MOXKET OCYLIECTBIATH
IPEICTAaBUTENBCTBO B Cy/IaX MepBoil mHCTaHIMU. OHAKO, B COOTBETCTBUU cO CT. 440
JMLA, KOTOPBIE HE SBJSAIOTCS aIBOKaTaMH, HE MOT'YT YYaCTBOBAaThb B pACCMOTPEHUSX B

CyJax aneJUILUOHHON U KaCCAIlMOHHOU WHCTAHINN.

B Apwmenun 3akoHoM 00 ajBoKaType * 3akpemsieHo, 49TO agBOKaTcKas
JeSATEIIbBHOCTh COJICPKUT B cebe:
1) KOHCYJIbTAIlMM,  BKJIIOYUTEIBLHO  NPEJOCTABICHHE  JOBCPUTEIISAM

KOHCYJIBTAIMKM 00 WX MpaBax U OOS3aHHOCTSX, B CBSA3U C JCATEIBHOCTBIO Cy/IeOHOM

1 3akon AsepOaiimkanckoii PecriyOnukn 06 agBokarax u aaBokarckoi aestenbHoctr[Texcr] / Anokart. — 2007, — Ne
10. - C. 4.

2 3akon Pecnybnmkum I'pysus o ropuauueckoil momormd  [DieKTpoHHBIH  pecypc]. Pexum  jgocryna:
http://www.legalaid.ge/cms/site images/Documents/kanoni%20RUS.pdf

3 I'paxpaHckuii TpolEcCyanbHbIA Kojeke (¢ M3MEHEHHSMH, BHECEHHBIMH 3akoHoMm Ne 1395 or 07.05.2002 r.)
[DnexTponHsIii pecypc]. Pexxum mocryma: https://matsne.gov.ge/ru/document/download/29962/92/ru/pdf

4 3akon Pecny6nnku Apmenus o6 ansokatype ot 13 sueaps 2005 roma Ne3P-29. [Dnextponnsiii pecypc]. Pexum
nmocryna: http://base.spinform.ru/show_doc.fwx?rgn=31180
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CUCTEMBI, KOTOpasi KacaeTcsl IpaB AOBEPUTEINS], U3YYCHUSI JOKYMEHTOB, COCTABIICHUS
JIPYTUX JOKYMEHTOB IPABOBOTO XapaKTepa;

2) MpeCTaBUTEILCTBO, BKIIFOUAs CYJcOHOE IPECTABUTEIBCTBO;

3) 3ammTa B yrOJIOBHBIX JIeliaX.

Opnnako, mpeaycMOTpeHHOe M. S 3akoHa 00 aJBoOKaType CcyaeOHoe
MPEACTABUTEIBCTBO MJIM 3alIUTy B YIOJIOBHBIX JI€JIaX KaK NMPEINPUHUMATEIBCKYIO
JEATEIbHOCTh OCYIIECTBIIAET TOJBKO a/IBOKAT.

Koncrurymus Poccuiickoit @epepanmu b (cr. 48) mpemycMmarpuBaeT IpaBo
KKJIOTO Ha KBATHU(PHUIIMPOBAHHYIO IOpUANYECKYI0 omoib. Ho peanbHas cutyanus
Ha PBIHKE IOPUANYECKUX YCIYr SBISAETCS TaKOW, YTO MPaBOBYIO IMOMOIIL IPABE
OKa3bIiBaTh (DAKTUYECKU JIIOOOW UYENIOBEK, Ha KOTOPOTO KIUEHT odopmui
JIOBEPEHHOCTh. AJIBOKATCKasi MOHOIIOJIMS JEHCTBYET TOJIBKO HA y4acTHE aJIBOKaTa B
YTOJIOBHOM CyAonpou3BojcTBe. IIpencraBuTensiMd CTOPOH B KOHCTUTYIIMOHHOM
CYJIONIPOM3BOJICTBE KPOME TIPEJICTABUTENEH M0 JOKHOCTU MOTYT OBITh JIMIIb
aBOKAThl WJIM JIMIA, KOTOpbIE HMEIOT YYEHYI0 CTENEeHb [0 IOPUIUYECKOM
crenuaibHOCTH  (TIOCTEAHEe  TakKe  CBUJETEIBCTBYET 00  ompeeseHHOM
po(eCCUOHALHOM YPOBHE CYOBEKTA CyJe0HOr0 MpeICTaBUTENLCTBA)?,

B Uexuu® npaBoM NpegoCcTaBIeHUs IOPHMUECKUX YCIIYT HaJeIeHbl HE TOIBKO
aJIBOKAThI, TIOCKOJIbKY YCTAHOBJIEHO, YTO CYOBEKTHI MPEAOCTABICHUS IOPUANIYECCKUX
YCIIYT HE JOJKHBI HAHOCUTH Bpeia 0(pUIIUAIbBHOMY MpaBy HOTAPUYCOB, UCTIOTHUTENEH
3aBELIAHUS], KOTOPbIE UMEIOT IPABO OCYIIECTBICHUS TAKOM IE€ATEIIbHOCTH, MATEHTHBIX
MOBEPEHHBIX WM HAJIOTOBBIX KOHCYJBTAHTOB, WU APYTUX JIHI, YIIOJTHOMOYEHHBIX
MOJIOKCHUSIMU CIIEIIMAIBHOTO 3aKOHOATEIhCTBA OKa3bIBaTh IOPUINYECKUE YCIIYTH,
WM PaOOTHUKOB HOPUAMYECKUX WM (PU3NYECKUX JIMIl, WICHOB KOOIIEPATHBOB,

CIIyXXallluX BOOPYKCHHBIX CHII IPCAOCTABIATH HOPHUAXMYCCKUC YCIYrM JuoaMm, C

! Koncrutynus Poccuiickoit ®enepanuu (MpHHATa BCEHAPOIAHBIM TonocoBanueM 12.12.1993) (c ydeToM MOINpaBOK,
BHeCeHHBIX 3akoHamMu P® o mompaskax k Koncturymmun P® ot 30.12.2008 N 6-OK3, ot 30.12.2008 Ne 7-®K3, ot
05.02.2014 Ne 2-®K3, or 21.07.2014 Ne 11-®K3) [OnekrponHslii pecypc]. Pexum  gocrymna:
http://www.consultant.ru/document/cons_doc_LAW_28399/

2 Mununenko, 0. Mownononueii no npoxoaumuam [Jnextponnsii  pecype] / FO. Tlununenko. Pexum pocryna:
http://www.gazeta.ru/comments/2013/08/09 a 5547829.shtml#comments _ form

3 Czech Republic - ACT No. 85/1996 Sh. of 13th March 1996 on the Legal Profession [Dnexrponnsiii pecypc]. Pesxum
nocrymna: http://www.cak.cz/assets/act-on-legal-profession_219 2009.pdf
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KOTOPBIMU OHU HAXOJSTCS B TPYAOBBIX UJIH CIY>KEOHBIX OTHOIICHUSIX WJIM HA KOTOPBIX
OHH PabOTaIOT, €CIU TPEIOCTABICHUE OPUAMYECKUX YCIYT SIBISETCS YacThiO HX
PO ECCUOHANBHBIX 00A3aHHOCTEN, KOTOPBIE BBILIBIBAIOT M3 TAKMX OTHOLICHMIA.!

Takum o00pa3oMm, K NpU3HAKaM MOJIeJIM OTPAHMYECHHOW MOHOIOJIUU Ha
MPEIOCTABJIECHUE aIBOKATAMU ITPABOBBIX YCIYT MPUHAIJICHKAT:

1) aaBOKaT He BIAJECT HWCKIFOYUTEILHBIM IPABOM Ha TPEIOCTABICHHUE
MPaBOBBIX YCIIYT;

2) TOJIKO TPEICTAaBUTEILCTBO B CyJIax SBJISCTCS NMPEPOraTHBOM aJBOKATOB
(dare Bcero B KpUMUHAIBHOM TPOIIECCE);

3) BMeCTe ¢ aJIBOKaTaMH JIaBaTh KOHCY/IbTAIIMH 10 TTPABOBBIM BOIIPOCAM M OBITH
MPEACTABUTENIEM B IPaXIAHCKOM IIPOILIECCE MMEIOT IMPaBO M Jpyrue juua (4aiie,
IOPUCTHI);

4) KauecTBO MPABOBOM ITOMOIIM 3aBUCUT OT IPO(EeCCHOHATN3MA JIUIIA, KOTOPOEe
OKa3bIBa€T MIPABOBBIC YCIYTH.

TpeThbst MOJIETHL CBOOOIHOTO PhIHKA MPABOBBIX YCIYT. TONBKO HECKOJIBKO CTpaH
MPUHAJIEXKAT K TpeTbe rpynne. K HUM MOXHO OTHECTH CTpaHbl EBpOmnenckoro
Coro3a, B KOTOpBIX TpeoOianalT JuOepaibHbIE PBIHOYHBIE OTHOIICHMUS,
OKAa3bIBAIOIINE B KAKON-TO CTEIECHU BJIMSHUE W HA PBIHOK MPABOBBIX yCOyr. /[aHHas
MOJICIb XapaKTepHu3yeTcss MHOTrooOpasueM (HopM COOCTBEHHOCTH HOPUAMYCCKHUX
00pa30BaHMii, a He MOHOIOJIMK HA PhIHKE KaK TakoBoii.> TpeTbs MoJenb CBOGOIHOTO
PhIHKA NPABOBLIX YCIyr IpHcyma, Hanpumep, Punsamuu, lsenun, Mansre® u
JOTMYCKaeT BO3MOXXHOCTb  MPEAOCTABIICHUS IOPUIAUYECKUX  YCIyT  JTIOOBIMHU
JKEJIAIOIUMU JIMIIAMU HapaBHE C aIBOKATAMU.

B ®unnsHamu® agBokaThl KOHKYPHPYIOT C JIMIAMHU, KOTOPBIE UMEIOT BBICIIEE

IOPUANYCCKOC 06p&30BaHI/IC, 3a ICPBCHCTBO HA PLIHKC IPEAOCTABIICHUA IOPUANYCCKUX

! KonoGamkuna, C. C. Tly6auuHOe peryjiMpoBaHHE PBHIHKA FOPHAMYECKHMX YCIYT (110 MatepuaiaM 3apybesxHoro
3akoHozatesbeTBa) [Teker] / C. C. Konobamikuna / AAMUHHACTpaTHBHOE NpaBo U nporecc. — 2012. — Ne 9. — C. 62.

2 Jloxnag «IIpogeccus anpoxara: CopelicTBue IpaBoBoil pedopMe B cTpaHaX BOCTOYHOTO HAaPTHEPCTBAY,
MOATOTOBJIEHHBIH paboueli rpynmoit «l[Ipodeccronansuble cynebHble cucteMbl» [Tekct]//I'eHepanbHas AUPEKLHS 110
BOIIPOCAaM IIpaB YeJIOBEKa M BepXxoBeHCTBa npasa. CtpacOypr, mait 2012 r. C. 21.

3 Malta - Code of ethics and conduct for advocates [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/code_malte_enpdfl_1188550588.pdf

4 Finland - Advocates Act [Electronic resource]. - Mode of access:
http://www.finlex.fi/fi/laki/kaannokset/1958/en19580496.pdf
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ycayr. [IpaBo3anuTHON AEATENbHOCTBIO MOTYT 3aHUMAThCA TAKXKE U HE FOPUCTHL. B
2002 r. He ropuUCTBl OBUIM OrpaHWYEHBl TOJBKO B TIpaBe CyneOHOTO
MPEICTaBUTENIbCTBA, B CBS3M C TEM, 4YTO (PUHCKasg cyleOHas cucTeMa IOHECHa
3HAYUTENbHbIE YOBITKH OT HENpo(deccHOHAIBHOTO CyAeOHOTO IMPEICTaBUTEILCTBA.
Kpome Toro, ®uHISHAMN TPUCYILE UCITOJIB30BAHUE HHCTUTYTA FOPUCKOHCYJIBTOB JJIS
IIPENOCTABJICHNUS TPAXKIaHaM IPABOBON TOMOIIH. *

Hmeet onpenieneHHyo cieiuuKy B TIaHe CTPYKTYphl 3akoH OunansHann «O0
aJIBOKaTax», KOTOPbIA U3 OOLIMX MOJOKEHUU COJAEPKUT JIUIIb yKa3aHHe Ha TO, YTO
aJIBOKaTOM SIBJISIETCS JIMLO, 3apETMCTPUPOBAHHOE B PEECTPE aJBOKATOB KaK YJIECH
OO1eit accoruaiuu aapokaToB Ounnsauauu (cT. 1). B TekeT 3akoHa BKIIOYCHA TAKKE
o011ast 00513aHHOCTh aJJBOKATOB, KOTOPAas 3aKIIOYAETCA B TOM, YTO aJIBOKAT JOJKEH
YECTHO W JI0OPOCOBECTHO BBINOJIHATH MOPYYEHHYIO €My paboTy, a Takxke 00s3aH
MOCTOSIHHO TPUIEPKUBATHCS HOPM HAJIEKAUIEr0 MPOPECCUOHAIBHOIO TOBEICHUS
anBokartos (cT. 5).2

B IlIBenun® HET MOHONOIMHU aJBOKATOB HA IIPENOCTABIEHUE IOPUIMYECKOM
nomoty. JIro0oW TpaKJaHWH MOKET 3aHMUMAThCSl MPEIOCTAaBICHUEM IOPUIANYECKOM
IIOMOILY, MPEACTABIATh U OCYILIECTBIIATh 3aIIUTY T'pakaaH B cyje. OHAaKO 3BaHMS
aJIBOKaTa MOTYT MCIOJIb30BaTh TOJbKO WIEHBI ACCOIMAIMN aIBOKATOB.

Takum oOpazoMm, mpu3HaAKaMuU MOJEIN CBOOOJHOTO pPHIHKA MPABOBBIX YCIYT
SBJISIFOTCSL:

1) amBokar He BJAJCET WCKIIOYMTEIBHBIM IPABOM HA MPEIOCTABICHHUE
MPABOBBIX YCIIYT;

2) BO3MOXHOCTh TPEJIOCTABJIICHUS IOPUIUYCCKUX YCIYT JIFOOBIM JKETAIOIIIM
JUIOM (B HEKOTOPBIX CTpaHax M JUJIsl KOHKPETHOTO Kpyra Jesl CTaBUTCs TpeOOBaHUE O

BBICIIEM IOPUAMYECKOM 00pa30BaHUM) Ha PABHBIX C a/IBOKaTaMHU;

bKnanos, U.H. KoperynsarugHas MoJIeNb JeATENLHOCTH aBoKaTypbl ®unisiaaun // Epasuiickas agsokarypa. — 2013.
—Ne 1(2). — C.24.

2Konobamkuna, C. C. IlyGnuuHOe pEryaupOBaHUE PHIHKA HOPUAUYECKHX YCIyr (MO MaTepuanam 3apybexkHOro
3akoHonarensctBa) / C. C. KonoGamrkuna / AaMuHHCTpaTHBHOE 1paBo u npomnecc. — 2012, — Ne 9. — C. 63.

3 Sweden - Charter of the Swedish Bar Association [Electronic resource]. — Mode of access:
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_sweden_charterpdl_ 1188890074.pdf



http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_sweden_charterpd1_1188890074.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/en_sweden_charterpd1_1188890074.pdf
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3) Ka4ecTBO MPABOBOI MOMOIIH 3aBHCUT OT MPOQPECCHOHATM3MA JIUI[A, KOTOPOE
OKa3bIBAET IIPABOBBIC YCIYTH.

B cBeTe Bcero BBIIEU3IIOAKEHHOTO MOYXHO CHAENIATh BBIBOJ, YTO a/IBOKATCKas
MOHOIIOJIMSL - 3TO MHCTPYMEHT 3aIlMUThl KaK KJIMEHTOB, TaK U MMUJKA aJIBOKAaTOB,
KOTOPBIN MO3BOJMUT YCTPAHUTH OT IIPEAOCTABIEHUS PABOBBIX YCIYT JIML], KOTOPHIE HE
BIAJCIOT HEOOXOAMMBIM NpPOo(ecCUOHATM3MOM U HaBbIKaMU. B COBpeMeHHBIX
rocy/apcTBax MpaBO U OOS3aHHOCTH OCYIIECTBISTH MPEACTABUTEIBCTBO B CyJax B
YTOJIOBHBIX JieJIaX 0OBIYHO MPUHAJICKUT aJJBOKAaTaM, TOT/ia KaK MPeICTAaBUTEIHCTBO B
I'PAXKIAHCKUX JI€JIaX, 4 TAKXKE KOHCYJIbTUPOBAHUE, MOXKET OCYIIECTBIATHCSA APYTUMU
JIULIAMH.

AnBOKaTcKass MOHOIIOJIMSL Ha NPEIOCTaBICHUE FOPUIAWYECKHX  YCIYT
IIpeIyCMaTpPUBAET UCKIIOYUTENBHOE (PaKTHUECKOE U FOPUINYECKOE MPABO aIBOKATOB
Ha IPEICTABUTEIBCTBO B Cy/1aX U HA MPENOCTABICHNE IOPUINYECKUX KOHCYJIBTALUMH,
U HEBO3MOXXHOCTH OCYILECTBJICHHUS BBIIICYIIOMSHYTOM JESTEIBHOCTH JIIOOBIM
KeTaroumM JUIoM 0e3 00pa3oBaHusl, YCIEUTHOTO IPEO0JICHNS KBaTU(DUKATMOHHBIX
UCIIBITAHUH, TEOPETUYECKOTO U MPAKTUYECKOTO ONbITa, TPOPECCHOHATIBHBIX HABBIKOB
Y YMEHUH.

Mopgenu aaBOKaTCKOW MOHOIIOJIMM Ha NPEAOCTABIECHUE NPABOBOM MOMOIIU
BKJIFOYAIOT MOJENIb a0COJIFOTHON MOHOIIOJIMHU, MOJENIh OTPaHMYEHHOM MOHONOJIUH,
MO/IeJIb CBOOOTHOTO PhIHKA MPABOBBIX YCIYT.

Mopenb aOCOMIOTHOW MOHOIOIMHM OKa3aHWs MPaBOBBIX YCIyr (ApreHTHHa,
bpasunus, ['peruss Uzpauns, Ucnanusa, Kunp, Cunranyp, ®Opanums, Anonus)
peayCMaTpUBAET, YTO  AaJBOKAaT BJAJIEET MUCKIIOYUTEIBHBIM IPAaBOM  Ha
IIPEOCTABIECHNE KOHCYJBTALMOHHBIX YCIYI M IPEACTAaBUTEIBCTBO KIMEHTA B CyZe
(mopoi, Kak HCKIIOUEHHE, OMNpeNeieHbl WHIWBHUIyaJIbHBbIC YCIOBUS JIONMyCKa K
MPEAOCTABJIECHUIO FOPUANYECKUX YCIYT IS JIUL, KOTOPBIE HE SBIIAKOTCA aJBOKATaMHU,
a TaKXXe YCJOBHs OCYLIECTBJICHHUS WUMHU MPEIACTABUTENBCTBA B HM3IIUX CYACOHBIX
uHctaHuusax (Hanus, ['epmanus, ABctpus, Dpanuus). Moaenab OrpaHuyeHHOU
MOHOIIOJIMM Ha TMPEJOCTaBICHUE aJIBOKaTaMU MpPaBOBBIX Yyciuyr (AszepOaiimxkaH,

Apmenus, benwrus, ['py3us, JIutsa, Monnosa, Hunepinanael, Hopserus, [loptyranus,
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Poccus, Yexust, YkpauHa) npenycMaTpuBaeT, 4YTO TOIBKO NPEACTaBUTENBCTBO B Cy1aX
SIBJISIETCSl TIPEPOTAaTHUBOM aJBOKATOB (Yallle BCET0 B KPHUMHHAIBLHOM IIpoliecce), a
NpPEJOCTaBIATh KOHCYJbTAllMd MO TPaBOBBIM BOMPOCaM U OCYIIECTBIIATH
MPEICTAaBUTENBCTBO B TPAXKIAHCKOM IPOLIECCe TOJDKHBI UIMETh MPaBO U JAPYTHUE JIHIA
(vamie, ropucTel). Mojenb CBOOOIHOTO pbIHKA MpaBOBBIX ycuayr (DuHISHANA,
HIBerus, ManbTa) XapakTepu3yeTcst TeM, YTO MPaBOM MPEIOCTABICHHS IOPUIUIECKOM
HIOMOILM HAJIEJICHO JIF000€ XKeJaroliee JULIOo (A1 KOHKPETHOTO Kpyra /1€ MOXeT ObITh
YCTAHOBJICHO TpeOOBaHME O BBHICIIEM HIOPUAMYECKOM OOpa30BaHWU) HAa PABHBIX C
aZBOKaTaMu ycioBUsMHU. [Ipm 3TOM KadecTBO NpPAaBOBOM IOMOIIM 3aBHCHUT OT

npodeccHoHaT3Ma JIUIA, KOTOPOE OKa3bIBACT MTPABOBBIC YCIYTH.

§ 4.3. OcoGennocTu Mojeieil OecnJIATHOM MPaBOBOI MOMOIIH

B mynkre 2 Jlokymenta KomeHrareHCKOro coBemlaHusi, OMpEACIeHHO, YTO
IPAaBOBOE TOCYAAPCTBO O3HA4YaeT HE MNPOCTO (OPMalbHYIO 3aKOHHOCTb, KOTOpas
o0ecreunBaeT PEeryyisspHOCTh U TOCIEN0BATEIbHOCTh B JIOCTH)KEHUU U MOJIJEPIKKE
JEMOKPATUYECKOTO MOPSAKA, HO M CIPaBEIJIMBOCTb, OCHOBAaHHYIO Ha MPU3HAHUU U
IIOJIHOM IIPUHSATUU BBICIIEH LIEHHOCTU YEJIOBEYECKON JIMYHOCTH, U TApAaHTUPOBAHHYIO
YUpPEXKACHUSAMHU, KOTOpbIE O0O0pa3ylOT CTPYKTYpbl, KOTOpbIE OOECIEUYHBAIOT €€
HauboJiee MoJHOE BhIpakeHue.!

Taxum oOpa3om, mpaBoBOE roCyJapCTBO HEBO3MOKHO 0€3 MOJHOTO MPU3HAHUS
IpaB YeJIoBeKa U YCTaHOBJICHUS 3(P(HEKTUBHON CUCTEMbI FapAHTUM UX 3aIUTHI.

IOpunnyeckoe mnpu3HAHWME NPaB YEJOBEKA W MX 3allUThl CYLIECTBEHHO
I'YMaHHM3UPOBAJIO BCIO PABOBYIO CHCTEMY 0OIIeCTBA U O0YCIOBUIIO HEOOXOIUMOCTD
ee O0OILEeTeOpPEeTUYECKOr0 MEPEOCMBICICHUSI B COOTBETCTBUM C MEXIyHapOIHO-

IIPpaBOBBIMHA CTaHI[apTaMI/IZ.

! Noxyment Konenrarenckoro cosemanus Konepenuuu no genosedeckomy usmepenuto: CBCE, 29 urons 1990 r.
[Dnexrponnslii pecypc]. Pexum mocryma: http: //www.osce.org/ru/odihr/elections/14304?download=true

2 Auncumos, I1. B. Teoperuueckue mpo6ieMBl MPABOBOTO PEryJIMPOBAHMS 3ALUTHI IPAB YEI0OBEKA: aBTOped. UC. J1-
pa 1o0.H. Hwmwkuuii Hosropox, 2005. [OnextponHsiit pecypc]. Pexxum mocryma: http://lawtheses.com/teoreticheskie-
problemy-pravovogo-regulirovaniya-zaschity-prav-cheloveka
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[IpaBo Ha IOPUIUYECKYIO TTOMOILb SBISETCS HEOTHEMIIEMBIM MPABOM KaXKJIOTO
YEJIOBEKA U SIBJSIETCS OPraHNYECKOM COCTABIISAIOIIEH IPABOBOTO MOJIOKEHHUE JTMYHOCTH
B NIPAaBOBOM TOCYAApCTBE OJHUM U3 BAXKHEUIIUX (PAKTOPOB AKTUBHOTO YYaACTHUS
HaceJeHusl B KM3HU rocyaapcrBa. Ho mpaBa 4denmoBeka M IpakJaHUHA HE MOTYT
CYIIECTBOBATh M OBITh pEaNM30BAHHBIMHU 03 co3faHus d(H(PEKTUBHONW CHUCTEMBI UX
3alUThl. XOTS B pa3Hble HCTOPUYECKHME TNEPHOJLI U B pPa3HbIX TOCYyJapcTBax
peasin3aiys 3TOro MPUHIIUIIA UMeTIa CBOIO CIIEIU(UKY.

OO6mue ycinoBus MpeloCTaBICHUSI TAKOW MOMOIIU cojepkarcs Bo BceoOeit
JEKIapaldy IpaB dYejIoBeKa, & MEeXIyHapomgHOM IIaKT€ O TPaXIaHCKOM U
IOJMTHYECKHX TIPAaBax’ U IPYTUX MEXIyHAPOIHEIX JOKyMEHTax.?

B pamkax EC peiictByeT EBpomeiickoe coriameHue o nepenade 3asBiIeHUN O
npaBoBoi nmomomu (ETS92), nonnucanton 27 suBapst B 1977 T. ¥ BCTYIHUBIIECE B CHITY
23 ampens B 1983 r.* Esponeiickmii cya IO 3amuTe NpaB deIOBEKa depe3
WHTEPIPETALUIO MEXIYHAPOIHBIX aKTOB OMpPEAEIN, YTO 00S3aHHOCTh rocyAapcTBa
rapaHTUpoOBaTh OECIUIaTHYIO MPaBOBYID MOMOUIb, 0a3upysCh Ha TaKuUX JBYX
TpeOOBAHUSIX:

1) puHAHCOBOE MOJIOKEHHUE JTUIIA;

2) MHTEpECHI IPABOCY U

Takum oOpa3oMm, 000N CTpaHe Ha ONPEAEIEHHOM JTale CBOEr0 pa3BUTHUS
NPUAETCS pa3peliatb NpodiieMy JOCTyIa HaceleHHs K OeCIIaTHOW IOpUAMYECKOU
ITOMOIILIN.

Enunbie MexyHapoHBIE CTaHAAPTHI B ATOU cepe OTCYyTCTBYIOT. B kaxkmom

rocyaapCTtBe€ CJOKHWIACh CBOSA MOACIIb OecriaTHOM oMo, KOTOpasAa OTBCHACT

! Beeobmas siexsiapalius npap YeqoBeKa: MPUHATA U TIpoBo3riiantena Pesomronueit 217 A (IIT) Tenep. Accambnen OOH
ot 10 mek. 1948 r. // Poccuiickas razera. — 1995. — 5 amp.

2 MexyHapoIHbIN MAaKT O TPaXKIAHCKUX M HOJMTUYECKUX TpaBax: npuHat Pesomormeit 2200 (XXI) Ha 1496-M mienap.
3acenanuu ['enep. Accambiien OOH 16 nex. 1966 r. // Benomoctu Bepxosnoro Cosera CCCP. —1976. — Ne 17. — Cr. 291.
% Bunorpaos, B. A. TIpago Ha GecruiaTHy0 KBATM(UIMPOBAHHYIO IOPUAMUECKYIO TIOMOIIb: KOHCTUTYIMOHHBIH 1
MEKAyHapoHO-1IpaBoBo# acnekTsl [Texcr]/ B. A. Bunorpaznos // FOctuims. — 2009. — Ne 2. — C. 48.

4 EBponeiickoe coraiieHde o nepenade 3aspjieHuii o mpaBoBod nomomu (ets Ne 92) [pyc., anri.] (3aKirOUeHO B T.
Crpacoypre 27.01.1977). [Onektponnsiii pecypc]. URL: http://www.conventions.ru/view_base.php?id=19992 (nmata
obpamenus: 29.06.2017)
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MECTHBIM KYJbTYPHBIM M UCTOPUYECKUM OCOOEHHOCTSIM, MPABOBBIM TPAIUIMUSAM U
(bMHAHCOBBIM BO3MOHOCTSIM TOCY1apCTBA.

PaccmoTprmM OCHOBHBIE U3 HHX.

1. Mognens Judicare gormyckaeT, 9To padoTa JIto00T0 MPUBJICYCHHOTO KIMCHTOM
YACTHOIMPAKTUKYIOIIETO aJBOKAaTa OIJIAYMBACTCS M3 CPEACTB TOCYJIApPCTBEHHBIX
porpamMM MpeAOoCTaBIeHUs OECIUIaTHON MPAaBOBOM MOMOIIM, HUCXOAS U3 CPEIHETO
pa3mepa roHopapa 3a BEJEHHUE ONPEIEIICHHOIO Jea Wiv cpeiHen craBku. [Ipu saTtom
IOPUUYECKUE YCIIYTH aIBOKATOB OECIUIATHBI IJIsl TPaXKJaH, KOTOpbIE MOANAIA0T MO/
OTIpeJICICHHbIEC YCIIOBUS MX TpeaocTaBiieHus (pasmep poxona). [Ipobnema monenu
Judicare 3akmoyaercs B TOM, 9TO MOCKOJBKY PACIEHKU IO JIEiaM, OIUIaYHMBACMEbIC
rocyJapCcTBOM, HIKE, 4YeM TMpd OOBIYHOM JIOTOBOpE, AaJBOKaThl HE Bceraa
3aMHTEPECOBaHbI B MPEAOCTABICHUN TAKOTO pojaa yciayr. Mojaenb (pyHKIIMOHUPYET B
Benukobputanuu, Actpanuu, Kanage, @pannuu, ['epmanuu, Hopserun, [Benuu,
Januu u ap.

2. Mogens oduca rocymapcrBeHHbix 3amutHHKOB (Public  Defenders)
ucnonszyercs B CIIA, U3paune, Anonun, JInTBe 1 HEKOTOPBIX APYTUX CTpaHAaX.

B coorBeTcTBUM C 3TOW MOJEIBK TOCYAApCTBO WM COOTBETCTBYIOIIUU
rOCYJIapCTBEHHBIM OpraH OpraHu3yeT CHeUHAIU3UPOBAHHBIC YyupexiaeHus (0QucHI,
OOpo, TIEHTPbI, KOMHCCHHM) JUIsl TPEAOCTABICHUS OPUIUYECKON  MOMOIIH
MajouMyIiuM. B atux oducax paboTaroT mTaTHBIE COTPYIHUKH (aBOKATHI, FOPUCTHI,
a TakKe COTPYIHHUKHU O€3 CIEIUaJIbHOTO IOPUINYECKOr0 00pa3oBaHUs - CEKpeTapH,
ITOMOIITHUKH ) ¢ PUKCHUPOBAHHOM 3apaO0THOM IIATOM, B 003aHHOCTH KOTOPHIX BXOIUT
Mpe0CTaBIeHNE HEOOX0IUMOM MPABOBOM TTOMOIIIH.

PaGota B aTMx oducax, Kak TpaBWIO, NMOCTpOeHHass To Takou cxeme. C
KJIMEHTOM, KOTOPBIM 0OpaTUIICS 3a IOPUIUYECKON MOMOILBIO, JEKYPHBIA COTPYIHUK
MPOBOAUT TIEPBUYHOE coOeceloBaHUE i1 BBISICHEHMs] XapakTepa BO3HHUKIIEH
paBOBOM MpoOIeMbl. B ciydae ee HeCI0)KHOCTH I0PUANYECKast TOMOIIb MOXKET OBIThH
MpeoCTaBeHa Cpa3y e MyTeM MPaBOBOro MH(DOPMUPOBAHMS, KOHCYJILTUPOBAHMS,
WM, HAMPABHUB 3asgBUTENISI B OPraH WM OPTraHU3aIlNIo, TIe OTMEYCHHas mpodiema

MOJKET OBITh pelieHa 6e3 yuacTus I0pucToB. B ciiydae ke, Koraa pemeHue npoodaemMsbl
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TpeOyeT Oosee JIUTENIbHOIO BPEMEHH, KJIMEHT HAMPaBISAETCS K KOHKPETHOMY IOPUCTY
ouca, KOTOPBIN CHEUAIM3UPYETCS B ONPEIEICHHOM cdepe.

3. Mogens Ex officio (B cuny 3aHnMaeMo# TOJDKHOCTH WIIHM 10 Ha3HAYEHHUIO)
JOIIyCKAEeT, 4TO aJIBOKATa HA3HAYACT HA COOTBETCTBYIOILIEE JEJIO U OIJIAYMBAET €0
poOOTY COOTBETCTBYIOIIMI OOIIECTBEHHBI WHCTUTYT, Hampumep, MUHUCTEPCTBO
IOCTULMH, TPOKYpATypa WU Cyld. AJIBOKAT Ha3HAYAETCS U3 CIIMCKA YJICHOB KOJIJIETUH,
T€X, KTO BBIPA3WJI KEJIaHUE B3STh HA ce€0s BEJCHUE JI€J1a, UM U3 BCETO CIHUCKA YJIEHOB
KOJUIETMH, IMOCKOJBbKY MPENOCTABICHUE IOPUANYECKON IMMOMOUIM I0 HA3HAYEHHIO
rocy1apCcTBa €CTh 00513aHHOCTBIO Ka)KJI0T0 aIBOKaTa. JTa Mojelb Hanboiee yjo0Ha U
pocTa ISl MPAaBOOXPAHUTENbHBIX OPraHOB, HO HE OYEHb XOPOUIO OOecrneurBacT
3aIMTY [PAaB U MUHTEPECOB KIMEHTA. BBIIIaThl TAKUM aJIBOKaTaM OCYIIECTBIISIIOTCA 3a
KQ)K/IbI IEHb PUCYTCTBUS U IPEICTABUTENLCTBA B cye. /sl aIBOKaTOB, KOTOPHIE HE
UMEIOT KJIUEHTYPHI (TOJIBKO BCTYHWJIM B aJBOKAaTCKOE COOOLIECTBO WJIM B CBS3H C
BBICOKOM KOHKYpEHIMEH), Ha3HaueHUEe Ha Takue Jeja SBISETCS OCHOBHBIM
MCTOYHUKOM HX noxona. Takas monmenb TOMUHHpPYET B cTpaHax LleHTpanbHOU U
Bocrounoii Espomsr.?

4. KoHTpakTHast MOJIETIb.

[Ipy KOHTPAKTHOM MOJENHM PErMOHAJbHbIE MU MECTHBIE OpPraHbl BIACTH WIIU
CTPYKTYPBI, KOTOPbIE OTBEYAIOT 3a MPEIOCTaBICHUE IOPUINIECKUX YCIYT, HAIIPUMED,
VYropaBieHue OpUIUYECKON MMOMOILIM, TOJIIUCHIBAET KOHTPAKT (JIOTOBOP) C
IOPUANYECKON PUPMOIl, MECTHBIMM aCCOLIMALIMAMHU aJJBOKATOB UM CAMHUM aJBOKATOM
Ha T[PEJOoCTaBICHHE ropuaudecko mnomomu. [lpum 3akmroueHunm  Joroeopa
0OyCJIOBJIMBAETCSI KOJIMYECTBO €N, MO0 KOTOPHIM KIMEHTaM OyIyT MpelIoCTaBICHBI
OecriaTHbIE aJ[BOKATHI, MM MPEJOCTABICHUE YCIYT MO BCEM JieJIaM B ONpeAeICHHON
ropucaukinu. Omiara yciayr yaie BCcero ObIBaeT B BUJIE (PMKCUPOBAHHOM OIUIATHI 3a
KQXKJI0€ JIeJI0 OTACJIbHO WM 3a OINpPEAEICHHOE KOJIMYECTBO YacOB padOThHI aJBOKATa.
Takas Monenb, HarpuMep, npuMensieTca B ABctpanuu, [Iseruu, Kanage, Hopseruu,

Hunepnangax, ABCTpuu u 1ip.

! Cyneiimanosa, I'.JK. MexyHapoiHble CTaHAAPTHl M JIyYIIME TIPAKTUKHA OKa3aHWs CyOCHIMPYEMOM HOPHIMYECKOM
nomomu / I'. Cynetimanosa // FOpuct. — 2011. — Ne 3. — C. 44
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5. Emie onHa Mojiesb MPEI0CTaBICHUS IOPUIMYECKOM oMoy - 310 Pro bono
(ot sat. Pro bono publico - pagu obmecTBenHOTO GMara).

Takas cuctema npenycMaTpUBaeT, YTO MOMOIIIb IPEIOCTABISETCS KIMEHTaM 0e3
COOTBETCTBYIOILIEH KOMIIEHCAUUU aaBOKaTy. OOBIYHO 3Ta IMOMOIIb OpPraHU3yeTCs
CaMHUMH aJIBOKaTCKUMH OOpa3oBaHUsIMH Oe€3 ydyacTusl rocyaapctBa. B HeEKOTOpbIX
ciydasx OecruiatHasi paboTa 1Mo MpeoCTaBICHUIO IOPUINYECKON TTOMOIIM B TEUCHHE
OMPEICICHHOTO0 KOJIMYECTBA YaCOB SIBJISETCA HEOOXOJMMBIM YCIOBHEM YICHCTBA B
accoranuu aaBokaroB. OmHako ycinyru Pro bono moryr ymoBiieTBOpuTh JIMIIB
HEOOJIBIIION MPOIIEHT clpoca Ha OECIUIATHYI0 IOpUIUYECKYIO0 MoMmolnb. Crenyer
OTMETUTh, YTO B CTpaHax, rae padora Pro bono He smusercs oOs3arenbHBIM
TpeOOBaHHEM, JUIIbL HEKOTOPBhIE aJBOKATHI COTJIACHBI OKa3blBaTh OECIIATHYIO
IOpUJIMYECKYIO TIOMOIIb MO CJIOXKHBIM JieJIaM, KOTOpPbhIe TPEOYIOT MHOTO BPEMEHH U
ycunuit. Ckopee, 3Ta MoJieib paboTaeT, Korja Heo0X0AUMO MOTYyUYUTh KOHCYJIbTAIIHIO,
COBET WJIM MPEICTABUTENLCTBO [0 PYTUHHEIM feiam. Takas Monens QyHKIHOHUPYET
B CIIIA, ®panuuu, Upnanaun, [Iseunu, ABctpanuu, Beetname. B nocnegnee Bpems
npumMensiercs u B Poccun.

6. Monenb 1opuIn4ecKux KINHUK.

DTa MOjieJb AOTOJHSAET CYIIECTBYIONINE CUCTEMBI ITPEIOCTaBIICHUS OECIIIIaTHOM
IOpUIMYECKOI MOMOIIY U TTPEAYCMAaTPUBAET, UTO CTYJICHTHI MOl HAA30POM ONBITHBIX
IOPUCTOB OKa3bIBAIOT IOPUIUYECKHUE YCIYTH OMPEACTICHHBIM KaTerOpUsM KJIIMEHTOB 10
OTHENbHBIM BUAaM Aen. Kak mnpaBuio, OpUIAYECKUE KIUHUKA JEHUCTBYIOT NPHU
BBICIIINX FOPUIUYECKUX YYCOHBIX 3aBEJCHUSX WM IOPUANYECKUX (aKyIbTeTax.
[IpaBoBble KIMHUKK TONy4dmsin cBoe poxkiaeHue B 50-e romer XX Beka B CIIIA.
OTMUUUTENTFHON OCOOCHHOCTHIO aMEPUKAHCKOW MOJIeT OOYYEeHHS  SBISIIOCH
CO3/IaHUE CTICIMATBHBIX HOPUANIECKUX KIMHHK 10 cucteMe «Street Law» — « KuBoe
npaBo». OmHOM W3 UeENed HIOPUANYECKUX KIMHUK SBISAETCA MPEIOCTABICHUE
CTYJIEHTaM BO3MOXKHOCTH TPHOOPETaTh OMBIT KOHCYJBTHPOBAHUS HACEIICHUS W

INPUMCHCHUSA TCOPCTHYCCKUX 3HAaHUM Ha ITPaKTHKC. B )laaneﬁmeM TaKHU€ KIMHHUKU

! Byrapenko, A.W. BecruiatHas ropuaMdeckas OMOIIb B HEKOTOPbIX 3apybexHbix crpanax [Tekcr] /A.U. Byrapenko //
Ansokarckas npaktuka.— 2010. — Ne 5.— C. 45.
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nosnyunsid pacnpoctpaHenue B llombine, bpasunuu, Poccuu, rae mpoxoxaeHue
MPAKTUKU [0 TPaXITAaHCKUM WJIM YTOJOBHBIM JEJIaM SIBIIACTCS 00s3aTeIbHBIM
YCIIOBUEM IOPHUINYECKOTO 00pa30BaHUsI.

/. CMelIaHHast MOJICIIb.

MupoBoOif OTIBIT YKa3bIBAET HA TO, YTO JUIsI 00ECTICUCHHSI MAJIOMMYIITUX TPaKIaH
IOPUIUYECKUMU yCIIyraMu HauOoJiee ONTHUMAIbHBIM BAapUAaHTOM SIBIIIETCA TakK
Ha3blBa€Mas CMELIaHHAas MOJEINb, KOTOpash COYETaeT B Ce0E 3IIEMEHTHl Pa3HbIX
MOJIEJIEH.

Kaxxmoe rocygapcTBo cTpeMHUTCS K TOMY, YTOOBI OKa3aHHAas IOpPUIAMYECKas
NOMOIb ObUla KBAIM(PUIUMPOBAHHOW M MaKCUMalIbHO 3(P(EKTUBHON, a TaKkxKe
HanMEHeE PacXOJaHOM.

JUIst KaXX10ro rocyapcTBa MOJIeNb OCTPOEHUS TPENOCTABIEHUsT OECIIaTHOM
IOpUJIMYECKON TIOMOIIM WHJMBHUAYyaJlbHA W OPUEHTUPOBAHA HA KAYECTBEHHBIC U
OpraHU3alMOHHBIE XapaKTEPUCTHKHU.

Heg3upast Ha 0cOOEHHOCTH OpraHU3aIy OECIIJIATHON IOPUINYECKOM MOMOIITHU B
pa3HBIX CTpaHaxX, CYLIECTBYIOT HECKOJIbKO OCHOBHBIX 3aJlaHUM, KOTOpPBIE TOJKHBI
PELINTh OPraHU3aTOPbI CUCTEMBI TAKOW FOPUIANYECKON ITOMOILIHN:

onpeaeneHue Kpyra Jul, KOTOpble UMEIOT IPaBO MPETEHA0BATh HA OECIIaTHYIO
IOPUJIMYECKYIO TIOMOIIIb;

onpeaeneHue aei, o0beMa IPUANYECKOW TOMOIIY U KpyTa JIUIL ¥ OPTraHU3aluH,
KOTOPBIE OKA3bIBAIOT OECIIATHYIO IOPUINYECKYIO TTIOMOIIIb;

OpraHu3anus W aJIMHUHHCTPUPOBAHUE CHCTEMbI OECIUIATHON IOPUINYECKON
MOMOIIH, PUHAHCUPOBAHKUE U KOHTPOJIb KaueCTBa U 00beMa NPET0CTABICHHBIX YCIIYT.

B Hwupepnangax co3mana cuiibHas, 0OpasiioBasi, XOpoiio (UHAHCHpyemas
rOCyAapCTBOM CTPYKTypa MPEIOCTABICHUS IOPUANYECKON MOMOIIM HACEICHUIO, TaK
Ha3bIBaeMasl «CollMaJibHasi agBokaTypa». JlaHHas cTpykTypa BiItodaeT B cebds 90
[lenTpoB topuamdeckoil momoiu, cBbime 50 M00poBONBHBIX «HOpuAMYECKUX
MarazuHoB» u 20 Bropo ropuandeckoil moMoIu.

Hunepnannckass cucrema MNpeaoOCTABICHHUS IOPUANYECKON IMOMOIIUA - 3TO

CMCIIaHHadg MOACJIb, KOTOPAasd COUYCTACT MOACIIb IMTPCAOCTABIICHUA ITOMOIIIU YaCTHBIMHA
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anBokaTamu (MoJienb Judicare) u Mozesh Ipe0CTaBICHHUS TOMOIIHU aJIBOKaTaMH OH0pO
IOPHAMYECKON TOMOIIH (MOZENL 0(rca rOCy1apCTBEHHBIX 3aIlUTHUKOB).!

3aKOHOM O IOPUJIUYECKON MOMOIIM MPEAYCMOTPEHO MPEAOCTaBICHUE TpPeX
BHUJIOB FOPUANYECKON TOMOIIN:

1) OecrutaTHbIe IMOJy4acOBBIE KOHCYJBTAIMH ISl JIFOOOTO TpaKAaHWHA IO
MIPaBOBBIM BOMpPOCaM JIOOOT0 XapakTepa, OCYLIECTBISIEMbIE IITATHBIMU IOPUCTAMU
LEHTPOB IOPUANYECKON TOMOIIY U KOHCYJIbTAIUN;

2) pacuIMpeHHble KOHCYIbTaluu (0O0JIbIIIe mojIdaca, Ho He Ooublie 3-X 4acoB) B
cllydasix, €ClIU I0pUInYecKas IpoodieMa MOKET ObITh pelIeHa CPABHUTEIBHO OBICTPO.
KimeHT A0mKeH BHECTH OIIaTy MO0 MpeICTaBUTh HHPOPMALIUIO O CBOMX J0XO0AaX, a
CoBeT - mpOBEPUTH 3TU CBEACHUS;

3) mporenypa cepTudUKATOB, MPUMEHsIEMAas JIsl JOJITOCPOYHON FOPUINICCKON
noMomu (0T TpeX 4YacoB U OO0bIlE), KOTOpass MPEeIOCTaBIsETCS aJBOKaTaMu W3
[EHTPOB WJIM YaCTHOMPAKTUKYIOIIUMH IOPUCTaMHU, paboTa KOTOPBIX OIUIAUYMBACTCS
CoseToM.

YacTHOMPAKTUKYIOIIMM a/IBOKaTaM BBIIIAYUBAETCS (DPUKCHPOBAHHBINA TOHOPAp
B 3aBUCHUMOCTU OT CPEIHEro BpPEMEHH, NOTPAY€HHOTO Ha OMNPECJICHHBIM THUIl JIeTa.
I1ITaTHBIE FOPHUCTHI MOMYYAIOT 3apILIATY.?

Kpome toro, kaxasiii mpodcoro3 umeeT cinyk0y MpeaocTaBlieHus OecriaTHON
IOPUANYECKON MOMOIM CBOMM WieHaM. COBETHUKM MYHUIIMIAIBHOW COLMAIbHOU
ClIy>kObl 0€3BO3ME3/IHO OTBEYAIOT HA BOIPOCHI O KUJIbE, COLIMATLHOM 00€CIIEYCHHH,
Hajorax, (uHaHcax. Accoluaius TOTpeOuTeNe OeCIUIaTHO MpejIaraeT CBOUM
YJieHaM TPABOBbIE KOHCYJbTAIMH, JAa€T PEKOMEHIAIMH IO TeleQOoHy WIH B
MMCBMEHHOMN (hopMe TI0 J1eTIaM, CBS3aHHBIX C MIPEANPUHUMATEISIMA, TOCTABITUKAMH H
KOMITaHUSIMH, KOTOpBIE MpeuiaratoT yeayru. Ynenam Hunepianickoro KopojieBcKoro
TYpUCTUYECKOIro Ki1yba oOecrieueHa OecriiaTHas IpHUIMYEcKasi MOMOIIb B BOIIPOCAX

TPaHCIIOpTA, OTAbIXA U TYPHU3MA.

! Cyneiimanosa, I'.JK. MexIyHapomHble CTAHAAPTH M JYUIIHE MPAKTHKH OKA3aHUA CYOCHIUPYEMOH IOpHINIECKOH
nomou. C. 45
2 Cyneiimanosa, I XK. Mexnynapousie crauaaptsi .... C. 44.
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3amura TO YrOJOBHBIM JIeJaM HE SBISIETCS JIOMUHUpYHOIIEeH cdepoit
JIESITEIbHOCTH aBOKATOB. bojblnas yacTh Ol0[KeTa TpaTUTCA Ha MPEJOCTaBICHHUE
IOPUIUYECKON TTOMOIIH IO JIeJIaM COLIMAIbHOTO oOecrieueH sl (3aHATOCTh, MUTPALIHS,
KHUJIbE U COLIMANIbHBIC BRITLIATHI). CollMaTbHbBIE aJBOKATHI IPEICTABISIOT MATYIO YacTh
NPaKTUKYIOIIUX aJBOKATOB.!

[Ipunsitue 3akona o Bcectoponneit ropuandeckoit noaaepxke B SAnonuu B 2004
T. TIOJIOXKHUJIO HA4YaJIO EATENbHOCTH TaKOW OpPraHU3aluu, Kak Xoyrepacy - SnoHckun
HEeHTp npaBoBoil noaaepxkku. OH Obu1 ocHoBaH 10 anpenst B 2006 r. kak HE3aBUCUMBIA
aJIMUHUCTPATUBHBIA MHCTUTYT, LEJII0 KOTOPOTO SIBIISIETCS YNPABICHUE CHUCTEMOU
OecraTHON ropuandeckoi momomd. 26 oducor LleHTpa OBUTO OTKPBHITO MO BCEl
cTpaHe BOJM3H pacnonoxeHus: OKpyKHBIX CYAOB, IJl€ KOJINYECTBO aJBOKATOB OBLIO
HEJOCTATOYHO OTHOCUTENLHO YMCICHHOCTH HACEICHMS.

HestensHocth lleHTpa BemeTcss mO YeTHIpEM HAMpPABJICHUSM: TIPABOBOE
uHpoOpMHUpOBaHUE, OecCIulaTHas MOpUAUYECKas MOMOLIb B TPaXIAHCKUX Jelax,
NPEIOCTaBICHUE YCIAYT IKUTENSIM CEIbCKOM MECTHOCTH, TOJIEpKKA IKEPTB
npectymiieHuii. OIHaKo CyIIECTBYIOT HEKOTOpble OrpaHUYEHHs, CBSI3aHHBIE C
JIOCTYIIOM K TOJYYEHUI0 TakKod NOMOIIM. B OCHOBHOM OHHM 3aKJIIOYalOTCS B
perIaMeHTHPOBAHHUH pa3Mepa I0X0JA0B MOTEHIIUAIBLHOTO KIIMEHTA.

IlenTp Takxke OKa3bIBa€T MOJAEPKKY TAaKUM COLMAJIbHO HE3aUUIIEHHBIM
rpymIaM HacelleHus, Kak O€KeHIIbI, JeTH, TIOXKHUIIbIE JTIOAH U NI, KOTOPBIE CTPAJatoT
IICUXUYECKMMH 3a00JI€BaHHAMMY. >

SINOHCKHI LIEHTP MPaBOBOW MOAAEPKKH SIBJISETCS OCHOBHOW OpraHU3alUen,
KOTOpasi OCYIIECTBJISIET BCECTOPOHHIOK IOPUAMYECKYIO TOAJNCPKKY SITTOHCKHM

rpaxjaaHaM, a TAaKKC HMHOCTPAHHBIM I'pa)XKAaHaM, KOTOPBIC 3aKOHHO HaxXOIATCA Ha

! Cmarun, T.A. O 3apybexHOM OIbITE OKa3aHUsA OECIUIATHOM KBANHM(HUIMPOBAHHOW HOPUIUUECKOW MOMOIIH
[Dnexrponnstii pecypce] / I'.A. Cmarun. — Pexxum gocrymna: http://www.jourclub.ru/36/479/

2 Tanabe, M. Hcropus GecruiatHoii opuandeckoil nomomy B SInonuu. BecrmiarHas opuandeckas moMOIb: MOJIENTb
B3aUMOJICHCTBUSI I'OCyAapcTBa M TpakIaHCKOro oOiectBa (3apyOexHbIi M poccuiickuit ombitT) [Tekcr]: cOOpHUK
noknanoB/ M. Tanabe. — M.: AxBapens, 2011. — C. 195.
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tepputopuu SInonun.! Takum oOpaszom, B Snonuu GpyHKIMOHMPYET MoJAENb oduca
rOCYJapCTBEHHBIX 3aIIUTHUKOB.

B MWspaune cucrema mnpenocTaBICHUs OPUAUYECKOM TIOMOIIM Hayaja
neiictBoBath B 1972 r. Ha HacTosiiee BpeMsi B TOCY/IapCTBE JIEHCTBYET CMEIIaHHAs
MOJIeJIb MPEJOCTABJICHHS OECIUIATHOM IOPUINYECKOM IMOMOIIM, KOTOpas COYeTaeT
AIIEMEHTHl MOJENH TOCYJAapCTBEHHBIX 3aIUTHUKOB, KOTOPBIE SIBJISIOTCS IITATHBIMU
rOCYJapCTBEHHBIMH CIIY)KAlllUMH, M 3JIEMEHTBl MOJEIH YaCTHONPAKTUKYIOLINUX
a/JIBOKaTOB, KOTOPBIE pabOTaIOT IO KOHTPAKTY ¢ Bropo rocyaapcTBeHHOTO 3alIUTHUKA
¥ 00€CIIeurBaIOT 3aIUTy MaJOUMYIIUX OOBUHSAEMBIX.

N3pansnbckas cuctemMa NpeaoCTaBICHHs IOPUANYECKONW MTOMOILY pa3fesieHa Ha
JIB€ B@XHBIX COCTaBIIIOLIMX: OJHA CBf3aHA C OOECIEUYEHUEM MPEAOCTaBICHUS
IOPUIUYECKUX YCIYr B TPAXKIAHCKHX JeflaX; Jpyras - C MpeJoCTaBICHUEM
IOPUIMYECKON TOMOIIM B YroJIOBHBIX Jenax Odgucom OOLIECTBEHHBIX aJBOKATOB
(Public Defender Office).

IOpunnyeckne KOHCYIbTallMU MPEAOCTABIAIOT TAKXKE IOPUINYECKUE KIMHUKU
IpU YHUBEPCUTETAX, B COCTAB KOTOPBIX BXOJAT, TJIABHBIM 00pa3oM, CTYJIEHTHI,
KOTOPBIE MOTYT MOJIYYUTh aKaJIeMAYECKHUE OaIThI 32 YYaCTHE B MPAKTHUECKUX Kypcax
110 IOPUIUYECKOM IToMOoIIH.

Becwsma untepecusiii onsitT FOxHO#M Adpukanckoit Pecny6nuku, rae B 1937 r.
B MoxaHHecOypre GbLIO OCHOBAHO NEPBOE IOCYIAPCTBEHHOE OPHAMYECKOE OOpO.
Opunuyeckas momoms cHavyana Obula MpEACTaBlieHAa TPAAMIIMOHHOW IS
AHTJIOCAKCKOM CHCTEMbI KOHTPAKTHOM MOJIENBbIO U Mojelbio Judicare.

OpHako 1oJ BO3JIEUCTBHEM OOCTOSITENILCTB T'OCYAAPCTBO OBLIO BBIHYXIECHO
pa3BepHyTh OJHY M3 HauOosiee pa3HOOOpa3HBIX CHCTEM Takoro poja. B cucrteme
ropunuueckoit nmomomu FOxHO-Adpukanckoit PecnyOlHMKY HCMOIB3YIOTCS TaKue

CroCcOOBI TIPEIOCTABACHUS FOPUINIECKON TOMOIITH:

! Boposuk, U. E. Okasanue GecriatHON MpaBoBOi MOMONIHM B SINOHUU B COOTBETCTBUU C 3aKOHOM O BCECTOPOHHEH
IOPUIUYCCKOM MOJICPIKKE (CPAaBHUTENBHBIN aHaN3 ¢ 3akoHoaateabcTBOM Poccun) [Tekcr] / U. E. BopoBuk// AnBokar.
-2010.-Ne 11. - C. 47.

2 Cyneiimanosa, I'.JK. MexyHapoJHbIe CTAHAAPTHI U IYUIIKE PAKTUKA OKA3aHUs CYOCUIUPYEMOi FOPUIMUECKOM
nomomu. C. 47.
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1) omjara yciyr 4aCTHBIX aJBOKATOB, KOTOPbIE HA3HAYAIOTCS IO CIHCKY H
MOJIYYar0T (PUKCUPOBAHHYIO OIJIATY B COOTBETCTBUHU C YCTAHOBJICHHBIMU Tapudamu 3a
oTpe/ieNieHHbIC BUIBI Pa0OT U 32 KKIBIN JCHb paOOTHI B CY/IE;

2) TOCYIapCTBEHHBIX 3aIllMTHHKA, KOTOPBIC IOJY4YalOT (PUKCHPOBAHHYIO
3apriaTy (aaBOKATHI i CTAXKEPHI);

3) yciyru NOBEPEHHBIX-UHTEPHOB IOPUINUECKUX (GUPM B CEIBCKON MECTHOCTH;

4) ropuardecKue KIMHUKH;

5) ropuanyecKue 1MeHTPhI (YHUBEPCATbHBIC TPEANPUATHS 10 TPEAOCTABICHUIO
IOPUIUYECKOMN TTOMOIIIN);

6) cornamieHds O COTPYJHHYCSCTBE C YAaCTHBIMHU CICIUATH3UPOBAHHBIMU
IOPUIMYECKUMU (PUPMaMH;

7) COTJTaIICHUS 0 COTPYTHHYECTBE C napa-rpuInIeCKUMHU
(HenpogecCHOHANEHEIMY) KOHCYJIbTATUBHBIMH OPTaHU3ALUAMH. !

B CIIA cymiectByeT Tpu GOpMbI IpeIOCTaBICHUS YCIYT 3alIUTHUKA 32 CUET
dbenepalbHOTO TTPaBUTEILCTBA: ABOKATHI-3aTUTHUKA 10 Ha3HAaYeHUIo0 (Moaenb EX
offici0), aaBOKAThI-3aIIMTHUKN 1O KOHTPAKTY (KOHTPaKTHAs MOJEJb) U BEIOMCTBA
MyOJUYHBIX 3aIIMTHUKOB (MOJIENb 0(hrca rOCYJapCTBEHHBIX 3AIIUTHUKOB).

Ha neperynspHoit 0OCHOBE HEpeJIKO OECIIaTHYIO0 TOMOIIh MaJIO0OOECTIEYEHHBIM
rpakJaHaM OKa3bIBAIOT YACTHOINPAKTUKYIOIIME FOPUCTHI U OOJIBIINE aJBOKATCKHUE
(bupmBI.

[IporpamMmMbl ~ JEATEIBHOCTH  BEIOMCTBA  NYOJIMYHBIX  3AIIUTHUKOB
00eCIeunBalOT MPEIOCTABICHUE OPUINYECKON ITOMOIIH OOJBIITUHCTBY MaJOUMYIITUX,
OOBHHSIEMBIX B YTOJIOBHBIX JiejaX. COTPYIHUKH BEAOMCTB ITyOJIMYHBIX 3AIIIUTHUKOB H
Kopropainuii moxy4aror 3apmuiaty. OHM HaOWparTCs W3 Yucia JOMYIICHHBIX K
MIPaKTHUKE aJIBOKATOB, KOTOPHIE MPOILIA MPOBEPKY KBaTU(PUKAIIMOHHBIX KOMHCCHH,

CO3/1aBacMbIX  opraioM  BiacTH.  OOBIYHO  COTpPYAHHMKAM  3aIpELIEHO

1 Kakue OHH, JIeHCTBYIOILIME mozenu? [DnexTpoHHBIHI pecypcl. - Pexum JocTyna:

http://www.hrights.ru/text/b21/Chapter2%203.htm
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COBMECTHUTEIBCTBO, UYTOOBI HMX paboyee BpeMs MOJHOCTBIO YAENSIIOCH 3allluTe
Masnoo0eceYeHHbIX.

CrenyeT OTMETHUTh, UTO CYHIECTBYIOT KAaTeropuu J1ei, mo koropsiM B CIIA
OecruiaTHas IOpUAUYECKAs TOMOIIb, (PUHAHCHpYEMas TOCYAapCTBOM, HE MOXKET OBITh
okazaHa. Hampumep, 3T0 nena, kacaromuyecs aOOpTOB, NpaB 3aKIIOYECHHBIX,
HE3aKOHHBIX SMUTPAHTOB.?

B AHrnuu ropuindeckue yCiryry Kak B yrOJIOBHBIX, TAK M B TPAKIAHCKUX JI€JIaxX
MOTYT OBITh OKa3aHbI pa3HbIMH CcIToco0aMu: Mojieb Judicare (mpuBiIeYEHUST YaCTHBIX
IOPUCTOB, C KOTOPBIMU KaXKIbIA pPa3 3aKIOYacTCs COIJIAICHUE Ha BEICHUE
KOHKPETHOTO JeJ1a, YaCTHBIM IOPUCT paboTaeT HEe MOJIHBIN J€Hb U HETIOCPEICTBEHHO B
KoMuccun 1o ropuaudeckoil TOMOIIM), MOJelb oduca rocynapCTBEHHbIX
3aIIUTHUKOB (FOPUCTHI pPabOTAlOT B IITaT€ HE3aBUCUMOW (TOCyAapCTBEHHOM)
OpraHU3allMU 0 MPEAOCTABICHUIO IOPUINYECKON MMOMOIIHN ), KOHTPAKTHAsI MOJIEb.

B Ounnsaaum cucremMa O€CIUIaTHOM IOPUIMYECKOM TMOMOIIM  YCIEITHO
dbynkuonupyet ¢ 1973 r. DTOT BUA I0pUINIECKON TOMOIIIH TPETOCTABIISIOT CITYKOBI
IOPUANYECKON IIOMOIIH, COTPYAHUKHA KOTOPBIX SIBISIOTCS TOCYIapCTBEHHBIMHU
CyKaluMH. J[aHHBIE COTPYIHMKHM HA3HAYAKOTCA HA JTOJKHOCTH MUHHCTEPCTBOM
IOCTULIMY Ha KOHKYpPCHOU OCHOBE. [IpaBoBas moMouts B @UHISHINA IPENOCTABISETCS
B (dopMe MOPUIUYECKUX KOHCYJbTAIMM; COCTaBIEHUS JIOKYMEHTOB IPAaBOBOTO
XapakTepa; IpeACTaBUTENLCTBA B Cye.

AHaNOTUYHBIE CUCTEMBI CYOCHIUPYEMOM IOPUIUIECKON MTOMOIIH OBLITU CO3/1aHbI
takke B 7/0-x rogax XX Beka B psijie 3aMaJHOCBPOICHCKIX TOCYIapCTB (HAIIpUMED, B
Agctpanuu, Kanane, ®panuuu, OPT, [lIBennn 1 HEKOTOPBIX APYTUX CTpaHaX).

[Ipu w3ydyennn (UHCKON cHUCTEMBl CyOCHIUPYEMON IOPUAMYECKOW IMOMOIIU
MOXHO CJieJlaThb BBIBOJI, UTO OHA MMEET MHOTO OOIIEro ¢ POCCUMCKOW CHUCTEMOM

oKkazaHus OecrulaTHOW ropuaudeckord mnomomu. H. A.ITlomsikoBa oTmedaeT, 4TO

BBICTpanBaecMasi B Poccum Mojenb OkazaHusi OECIUIaTHON FOPUAMYECKOW MOMOIIU

! Cwmarun, T.A. O 3apy0exHOM OIbITe OKa3aHUs OECIUIATHOM KBAJIM(UIMPOBAHHOW OPHUIMUECKOH ITOMOIIM
[Dnexrponnstii pecypc] / I'.A. Cmarun. — Pexxum gocrymna: http://www.jourclub.ru/36/479/

2 Ocwkuna, U., Jlyny A. Becriaruble opuauueckue yeayru B CUIA.//9XK-I0puct. — 2014. — Ne 1-2. — C. 15.

3 Cyneiimanosa, I'.JK. MexyHapoHble CTaHAAPTHl M JIyYIME TIPAKTHKHA OKa3aHWs CyOCHUIMPYEMOM HOPHIMYECKOM
nomomu. C. 45.
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3aMMCTBOBAHA M3 TPABOBOU crcTeMbl PUHIAHIMN.

3HAUUTETBHOE BPEMSI POCCHICKOE 3aKOHOJATEIbCTBO MPEIyCMaTPHBAIO
OKa3aHue OECIUIATHOM IOpUAMYECKOM MOMOIIM TOJBKO JHIIb B HCKIFOYHMTEIbHBIX
cinyyasx. Eciau yronoBHO-IIpOLeCCyaIbHBIM 3aKOHOIATEIbCTBOM CIIy4au U MEXaHU3M
OKa3aHHsI OECIUIaTHOMN IOPUANYECKON MOMOUIU ObLIN YPEryJIupOBaHbl B JOCTATOYHON
CTEIIEHU, TO B I'PAXKIAHCKOM CYAOIPOM3BOACTBE ITOT BOIIPOC HE HAXOIWJ JOJIT0€
BpeMsl JOJDKHOM pernameHTanuu. Tak, B coorBeTcTBuU ¢ denepanbHbiM 3akoHOM «O0
aJIBOKATCKOM JEATEIbHOCTH M anBokarype B Poccuiickont denepauum» 2 Takas
IIOMOIIb OKa3bIBaJlaCh MAJOMMYIIHUM IPAXKIaHAM, a TAKXKE HECOBEPILICHHOJIETHUM,
COJIEpKAIIMMCSI B YUPEKIEHUSAX CUCTEMbl NPO(PHIAKTUKKA O€3HaJA30pHOCTH U
IIPAaBOHAPYIICHUN HECOBEPIICHHOJIETHHUX.

Kpowme toro, cratseit 50 ['paskganckoro mporeccyaibHOTo Kojaekca Poccuiickoit

denepanun 3

aJBOKAaT MpPEAOCTaBISICA OecriaTHO B Clly4ae OTCYTCTBUSA
IIPEICTABUTEIS] Y OTBETUHKA, MECTO KUTEIBCTBA KOTOPOIO HEU3BECTHO.

Nmerolieecst 3aKOHOJIATENBCTBO HENb3sl ObUIO MPU3HATH CHPABEIJIMBBIM, B
JOJDKHOM Mepe TapaHTUPYIOIIMM BCEM COLMAIbHO HE3AIUMIIEHHBIM KaTEropusM
rpax/1aH MpaBo Ha OECIIATHYIO IOPUAWYECKYIO IoMollb. Benb Takas moMoinp aaxe
HE MpeyCMaTpUBaIaCh JIs MHBAIUIOB, IETENH-CUPOT, JIF0JIel MPEKIOHHOTO BO3pPAacTa,
0e3pabOTHBIX M MHBIX KaTEropuil rpakiaH, KOTOPbIE B CHUJIy COLMAJIbHBIX PHCKOB
HYKJIalOTCSI CO CTOPOHBI TOCYIapCTBA B aJIEKBATHOW MOAIEPHKKE.

C 2011 r. B Poccum peiictByer @DemepanbHbiii 3akoH «O OecruiaTHON

opuandeckon nomom B Pocculickon  @Denepanumny, 4

KOTOPBIA  OINPENEIISIET
coJiep>KaHue MpaBa Ha OECIIaTHYIO MPAaBOBYIO MOMOIb, MOPSAOK pealn3alny 3TOro
mpaBa, OCHOBAHHS W TOPSJIOK MPEJOCTABICHUs] OECIIaTHON MPaBOBOM MOMOIIH, a
TAKXK€ TOCYJapCTBEHHbIE TapaHTuu. DenepalibHbI 3aKOH TaKKe MPEayCMOTPE

BApUATUBHOCTL MCXaHMW3Ma pCaln3alny IIpaBa TIpaXxJgaH Ha 6CCHJ'IaTHyIO

! Tlonsxosa, H. A. HexoTopsle BOIPOCH! OKa3aHUs GecIiaTHOH ropuamdeckoil nomouu B Punnsaauu u 8 Poccuu //
Koncrurynmonnoe n mynunumansHoe npaso. — 2008. — Ne 15. — C. 38.

2 CobGpanue 3akoHomaTenbCTBa Poccniickoit Meneparuu. 2002. Ne 23, Cr. 2102.

3 I'paskmanckuil mpoueccyanbHbiil kogeke Poccuiickoit Menepanuu : enep 3akon ot 14 uosnbp. 2002 r. Ne 138-d3 //
Poccuiickas razera. 2002. 20 Hos0p.

4 Co6panue 3akoHonarenncTBa Poccuiickoit @eneparuu. 2011. Ne 48, Cr. 6725.
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IOPUIUYECKYIO MTOMOIIb. Kaxaplii peruoH caMOCTOSATEIbLHO BIIpaBe OMpPENEIUTh TOT
WIM WUHOW MEXaHW3M peaiu3anuud. Bo3MOXHBI cleAyrolue BapHaHTHI: CO3JaHHE
rOCYapCTBEHHBIX IOPUIUYECKUX OIOpO; BKIIOYEHUE B TOCYIAPCTBEHHYIO CHUCTEMY
OecIIaTHON IOPUINYECKOM MOMOIIH aJBOKATOB; a TAKXKE CO3/IaHUE TOCYJapPCTBEHHBIX
IOpUJIMYECKUX OIOpO, KOTOpPhIE K OKa3aHUI0 TaKOW MOMOIIU MPHUBJICKATU Obl
aJIBOKATOB.!

[lo wHamemMy MHEHHUIO, HaubOojee TMEepPCHEKTUBHBIM SBJISETCS MEXaHU3M,
NpeayCMaTpUBAIOIIUNA BKJIIOYEHHWE B TOCYJAPCTBEHHYIO CHUCTEMYy OeCIUIaTHON
IOPUIMYECKOM TTOMOIIIN aJBOKATOB.

CTONKHYBIIMCH C BBIOOPOM MOjENM OECIUIaTHONM TMPaBOBOW  IOMOIIIH,
poccuiicKkre 3aKOHOIATENI OCTAHOBHIIIMCH Ha CMEIIAHHOW MOJIEITH, KOTOPasi BKIIIOYAET
Moienb oduca mydmuanoro 3ammTtHEKa (Public Defenders), kontpakTHyo Mozaens, a
Takxe Mozes Judicare.

KonTpakTHas Mojenp peaqn3oBaHa TMpPH MPEAOCTaBICHUH OECIUIaTHOM
MPaBOBOM TOMOIIM OTACIBHBIM KATETOPUSIM TpaXKJIaH IO TPaKIaHCKUM JeaMm.
Opranbl UCHOJIHUTEIHHOM BIACTH KaK CYOBEKTHl MPEAOCTaBlIeHUS OeCIIaTHOM
IIPaBOBOM MOMOILM MOTYT MPHUBJIEKATh K MPEJOCTABICHUIO OECIJIATHOW MpaBOBOM
MOMOIIY aJIBOKATOB WJIM JIPYTUX CIIECIUAIMCTOB B COOTBETCTBYIOIIEH OTpaCiM Npaga,
KOTOpBIE 00s53aHBI MPEOCTaBIATh B 00bEME M CPOKH OMPECIICHBI COTJIAIICHUEM.
[IpenocraBnenre OecriaTHOW FOPUAMYECKONW TOMOIIM BKIIOYAET TaKUE BHUIBI
MPaBOBBIX YCJIYT: TMPEJOCTABICHHE MPABOBOM WHOOPMAIMK; TMPEIOCTABICHUS
KOHCYJIBTAIIMH W Pa3bICHCHWH IO MPaBOBBIM BOIIPOCAM; COCTaBJICHHUE 3asABJICHUH,
XKano0 W APYruX JOKYMEHTOB IPABOBOTO XapakTepa, MPEICTaBUTEILCTBO B CYIIE.
Monens oduca mydmuunoro 3ammrarka (Public Defenders) moxket nefictBoBaTh eciu
OecIIaTHYI0 IOPHINYECKYIO MOMOIIL OKa3bIBAlOT TOCYJAPCTBEHHBIC IOPUIMUYECKUE
OrOpo, yYpekIaeMble OpraHaMH HWCIIOJIHUTEIbHON Biactu cyObekTa Pocumiickoii

denepaunm.

! Anmcumos, B. ®. Ponb aJBOKaTCKOro COOOLIECTBA B PEaTM3allMM NPAB IPAKAAH Ha OECIIATHYIO IOPHIHUCCKYIO
nomoins [Tekcr] / B. @. Anucumos, H. FO. Axununa // AnBokatckas mpaktuka. - 2013. - Ne 3. - C. 2-5.
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Mognens Judicare peanu3oBaHa Hpu MPEIOCTABICHUU OCCIIATHOW MPaBOBOMN
TIOMOIIIH JIUIIAM B CBSI3U C X YTOJIOBHBIM ITPECIICOBAHUEM.

B Poccuu npu BhICIINX y4EOHBIX 3aBEICHUS TAKXKE JEHCTBYIOT FOPUIMUCCKUC
KJIMHUKH, @ OOIIECTBCHHBIC OPTaHU3AI[MH CO3/Ial0T IIEHTPHI OSCIUIATHOM FOPHINICCKON
TIOMOIIIH, peasin3yemMbie Mojies Pro bono.

OO0oO0mIas BhINIECKA3aHHOE, OTMETUM 4YTO, CIWHBIC CTaHAApPTBl B cdepe
peryJiupoBaHus OCCIUIaTHOW TIOMOINM OTCYTCTBYIOT. B KakaoMm ToCymapcTBe
CJIOJKUIJIACh CBOSI MOJICITb, KOTOPAsi OTBEYACT MECTHBIM KYJIbTYPHBIM U HCTOPUYCCKUM
0COOEHHOCTSIM, TIPABOBBIM TPAJUIIUAM U (PMHAHCOBBIM BO3MOXKHOCTSIM TOCYIapCTBa,
Jaie BCEro 3TOr0 TaK HasblBaeMas CMEIaHHAas MOJCNb, KOTOpas codeTaeT B cede
9JIEMEHTBI pa3HBIX MOJICTICH.

Monens Judicare momyckaer, 4To paboTa MPHUBJICUECHHOTO KJIMEHTOM YaCTHO
MPAKTUKYIOIIEro aJBoKaTa OIUIAYMBACTCS M3 CPEJICTB T'OCYIApPCTBEHHBIX MPOTrPaMM
npe0CTaBIeHUs OCCIUIATHON MPaBOBOM MOMOIIH. B COOTBETCTBHU ¢ MOJIEIBIO OdHca
rocynapcTBeHHbIX 3amuTHUKOB (Public Defenders) crermanbHbIil rocyaapCTBEHHBIH
OpraH OpraHu3yeT CICIHMATU3UPOBAHHBIC YUPSHKICHHUS JUISI MPEIOCTABICHHS
IOPUINYECKON TMOMOIIM MAaJOUMYIIMM B COOTBETCTBUH C TEPPUTOPUATBHBIM
npunnunmoM. Mogens Ex  officio  gomyckaer, 4ro ajBokaTa Ha3HA4yaeT Ha
COOTBETCTBYIOIIEE JICJIO U OTUTAYUBALT €ro paboTy COOTBETCTBYIOIINH OOIIECTBEHHBIN
UHCTUTYT. [IpM KOHTPAKTHOM MOMJEIM OpraH BIAacTH, KOTOPBIH OTBEYacT 3a
NPEJOCTaBICHUE FOPUIMYCCKUX YCIYT, MOIMKMCHIBACT KOHTPAKT C IOPHIAYCCKOM
(GUpMOi, MECTHBIMH acCOIMAlMIMU aJBOKATOB WM CaMUM aJBOKATOM Ha
IpeI0CTaBlICHUE IOPUANYECKO oMoru. Monens Pro bono npexycMarpuBaeT, 4To
TIOMOIIIb MPEIOCTABIACTCS KIMEHTaM 0€3 COOTBETCTBYIOIICH KOMIICHCAIIMHU aIBOKATY,
1, OOBIYHO, Ta MOMOIIb OPTaHU3YETCS CAMHUMH aJBOKATCKUMH OOpa30BaHHUSIMH 0Oe3
y4acTusl rocyaapcTtBa. Mojelb IOPUINYSCKUX KIMHHUK, JOIMOJHSACT CYIIECTBYIOIIUE
MOJICIA M TPEIyCMaTPUBACT, YTO CTYIACHTHI IOJ HAI30POM OIBITHBIX FOPHUCTOB
OKa3bIBAIOT FOPUIAMYCCKUE YCIYTH OMNPEAEICHHBIM KaTEeropusM KJIMEHTOB I10
OTAEIbHBIM BHIaM Jeil. MHUpPOBOW OMBIT YKa3bIBa€T HAa TO, YTO JJIS OOCCIEUYCHHUS

MaJIOMMyHIUX TIpaxaaH HOPUAAYCCKUMH  YCIIyIraMH HauOoJiee ONTHUMAaJIbHBIM
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BAapUAHTOM SBJIICTCA TaK Ha3bIiBa€CMasd CMCIIaHHAsdg MOAC/Ib, KOTOpas COYCTAcCT B cebe

9JICMCHTHBI Pa3HbIX MOI[@JIGFI.
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3akioueHue

B ydeObHOM mocoOuM OCYIIECTBICHO TEOPETHYECKOE OO0O0OIICHHE HAayYHOTO
Marepuaiia, KOTOpPO€ 3aKJII0YaeTCsi B  KOMIUIEKCHOM  OONIETEOPETHUYECKOM
MOJICIMPOBAHUN AJBOKATypbl W aJBOKATCKOM JesaTenbHOCTH. llo pesynbratam
HAay4YHOTO HCCIeIOBaHUs CHOPMYIMPOBAHBI CIICTYIONINE BHIBOIBI.

1. MeTtoa mpaBOBOrO MOJIETMPOBAHUSI MUMEET BBICOKUN METOAO0JOTMYECKUIA
MOTEHIMAJl B UCCJIEAOBAHMM MHCTUTYTA aJBOKATYPhl U aABOKATCKOM NESITEILHOCTH,
MIOCKOJIBKY TMPENOCTABISAECT BO3MOKHOCTh 3aMEHUTh HMHCTUTYT aJBOKATypbl WIIH
ONPEACICHHYIO XapaKTEPUCTUKY AJBOKATCKOM JEATEIBHOCTH HA aHAJOTUYHYIO
TEOPETUUYECKYIO MOJIETb. DTO B CBOIO OUYEPE/Ib, ITO3BOJIICT N3y4aTh OOBEKT MMO3HAHUS
IyTEM HCCIICJAOBAaHUS JTAHHOM TEOPETHUYECKOW MOJENH, KOTOpas BOCIPOWU3BOJIUT
MPUHIUIBI OpraHU3aluu U (QYHKIIMOHHPOBAHUS CHCTEMBI ITyTEM pacIIeIICHUs Ha
CTPYKTYpPHBIC 2JIEMEHTBI, UX MPEJCTABICHUS KaK CTPYKTYpPHOrO 3JeMEHTa (J4acTH)
CUCTEMbl, U TEPEHECEHUE TOJYUYCHHBIX JIaHHBIX HAa HMHCTUTYT aJABOKATYPHI WJIU
aJIBOKATCKYIO JI€SITEIbHOCTD.

2. PasrpanwdeHne OOIIETEOPETUUYECKUX TOIXOMO0B K MOJSITHUPOBAHUIO
MHCTUTYTa aJBOKATYpPbl W aJIBOKATCKOW JEATEIbHOCTH TO3BOJIMJIO HCCIEA0BATH
BAXHBIC COCTaBIISIONINE OO0BEKTa wHccienoBaHus. CyOBEeKTHBIM TOAXOM BBISBHII
Ka4ECTBEHHBIC YEPTHI JINYHOCTH, MPEAOCTABIISIIONICH MTPABOBYIO 3aIIUTY KIWEHTY, €€
MOTEHIIMAI K MpodeCcCHOHATBPHOMY CaMOCOBEPIICHCTBOBAHHUIO KakK CyObekTa
aJBOKATCKON JEATEILHOCTH B CHEIU(DHUUYESCKUX YCIOBHSAX Pa3BUTHSA OOIIECTBA M
rocyJapcTBa, a TaKXe OCOOEHHOCTH JIOMyCKa HMHOCTPAHHBIX aJBOKATOB, Kak
CyOBEKTOB MPEIOCTABJICHHS MPABOBOM TOMOIM B MPUHHUMAIOIIEM TOCYAapCTBE.
NHCTUTYIIMOHAIBHBIM  TTOAX0JT TO3BOJMJ, HCCIEI0BAaB OpPraHU3allui0 HWHCTUTYTa
aJBOKAaTypbl B  pa3HbIX TPABOBBIX CHCTEMaX, OOHAPYKUTh BHYTPCHHHE
WHCTUTYIIMOHAILHO-OPTaHU3AlIMOHHBIE ~ OCOOCHHOCTH B (DYHKIIMOHUPOBAHUH
aJBOKATYphl KaK COIMAJIBHOIO MPaBOBOIO HMHCTUTyTa. DYHKIMOHAIBHBIA MOIXOJ
MO3BOJIIII 00OOIIUTE OCOOEHHOCTH MPO(GECCUOHATBHOM NEATeTLHOCTH aJBOKATOB,

cp€an KOTOPLBIX HpO(I)eCCI/IOHaJIBHaSI cricouaian3anusa aJBOKAaTOB, 0COOCHHOCTH
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OecriaTHOM MpPaBOBOM MOMOIIM, a TAKXE OpPraHu3alus NpeJoCTaBICHUS MPABOBBIX
YCIIYT.

3. B 3aBucumMocCTH OT cTaryca CyObeKTOB MPEIOCTaBICHUS MPABOBOW MOMOIIU
BBIJICJICHA POJICTBEHHAass W MNPO(PECCHOHAIBHO-I0IOBOPHAs MOJEIH aJIBOKATCKOM
nesATenbHOCTH. PoACTBEHHAss MOJENb JOMYCKAaeT y4dacTUe B CyIeOHOM Ipoliecce
POACTBEHHUKOB, COCENEW WM JpYy3€d, Kak NPEACTaBUTENICH WIM 3alIUTHUKOB
CTOpPOHBI Ha OecruiaTHOM ocHoBe. [IpodeccnonanbHO-T0rOBOpHAs MOJEAb — y4acTHE
B CyZ€OHOM IIpoIlecce JIMIIA, Biajieroniee MpopecCHOHAIbHBIMUA OPUIUYECKUMHU
HaBBIKAMH, KaK MPEJICTABUTENS WIH 3allIUTHUKA CTOPOHBI HA TOTOBOPHOM M IIATHOM
OCHOBE. B HEKOTOPBIX rOCy1apCTBaxX CyIIECTBOBAN IEPEXOAHBIN 3TaIl OT POJACTBEHHOM
aJIBOKaTyphl K MPo(ecCHOHAbHO-10MOBOPHOM, OCHOBaHHBIN Ha MTPABOBOMN (UKIIUH.

4. Mopenu A0IycKa MHOCTPAHHBIX aJBOKATOB K IPEIOCTABICHUIO MPAaBOBBIX
yCIIyI' Ha TEPPUTOPUU NPUHHMAIOUIETO TOCYAApCTBA BKJIKOYAIOT 3alpelaiollylo,
OTrPAaHUYMBAIOLIYI0O U CBOOOJHYIO MOJENH. 3alpeularollyl0 MOJEIb 3aKI0YaeTcs B
MOJIHOM M3O0JISIIMM TPABOBOM CHUCTEMBI TOCYJapCcTBa OT Y4YacTUsi WHOCTPAHHBIX
aJBOKATOB B NPEAOCTABIEHUMU MpaBoBoM mnomomu. OrpaHuuuBaromias MOIEIb
MO3BOJIIET yYaCTHE MHOCTPAHHBIX aJIBOKATOB B MPEAOCTABICHUH MPABOBBIX YCIYT Ha
TEPPUTOPUM TMPUHUMAIOUIEro rocyaapcrBa. Ho MecTHass BiacTb IO CBOEMY
YCMOTPEHUIO PETYIHUPYET YCIOBUS JOMYCKA K aJBOKATCKOM MPAKTUKE U OTPAHUYECHUS
JeATEIbHOCTH MHOCTPAHHOT'O a/IBOKaTa Ha TEPPUTOPUHU MPUHUMAIOIIETO rOCYJ1apCTBa.
CBoOomHast MOJIENb MPEAyCMaTPUBAET JOMYCK HHOCTPAHHBIX aJBOKATOB K MPAKTHUKE
0e3 Kakux-1u00 OrpaHWYCHUN, HAACNAs WX TEMH XE MpaBaMH, YTO M aJBOKATOB
COOTBETCTBYIOILIEH IOPUCIAUKIIMM, BKIIOYAsl MPABO MPEJOCTABIATh IOPUIAYECKUE
YCIJIYTH M0 TIPaBy CBOEW CTPAHBI.

5. Mogenu pa3BuTusi aJBOKATYpbl KaK COLMAIbHO-IIPABOBOIO WHCTUTYTa B
3aBUCUMOCTH OT 3HAY€HUs MHCTUTYTA a/IBOKATYphl B MOJUTHYECKON M COLMAIBLHOU
CUCTEMAaxX TOCyJapCcTBa NOJpAa3JENseTCs Ha M30JSILUOHHYIO, JTaTHYECKYIO,
KOMMEPYECKYIO0 U COLUAIIbHYIO MOJIENIM aIBOKATCKOM JESITeNbHOCTH. M30msiuonHas
MOJEJIb ~ OFPAHMYMBAECT WM  3alpeliaeT  aJABOKATCKYK  JCSITENbHOCTh  Ha

rOCyJIapCTBEHHOM YpOBHE, a NyOJMYHOE 3HAYEHHE AaJIBOKATYPhl YMBIIUICHHO
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3aHMKAETCA. JTaTUYECKass MOJIENb ONPEAEIISIET, YTO MHCTUTYT aJABOKATYPbI XOTSA U
IOPUINICCKN HE3aBUCUMBIHN, HO (DAKTUYECKH BBHITTOTHSIET (DYHKITHIO TOCYAapCTBEHHOTO
opraia B COJCHUCTBUM COLMAJIMCTUYECKOMY MPABOCYAUIO M IPOIIAraHJIuCTCKO-
BOCIIUTATEILHOMY BIIUSIHUIO Ha HacelieHne. CorjacHO KOMMEPYECKOW Mojenu
aJBOKATCKas JEATEIbHOCTh CBOJMUTHCS K MPEIOCTABICHUIO IOPUAUYECKUX YCIYT
OuzHecMeHaM, (pupMaM, KOpPHOpalusM C LEIbI0 MOJIy4eHHUs] BBICOKOW (PUHAHCOBOM
BbIT0/1bl. CollMalibHasi MOJIENb ONPEIEIISAET, YTO MHCTUTYT aJBOKATYPHI — 3TO JIEMEHT
IPaKJAHCKOTO 00IIecTBa M TMPABO3AMIMTHOW CHUCTEMBbl TOCYAapCTBa, KOTOPHBIM
SBJIICTCSI TapaHTOM OE€30MAaCHOCTH U  CHPaBEMJIMBOCTU. JIaHHBIA HWHCTUTYT
CIIOCOOCTBYET pealu3alli 3aJICKIapUPOBaHHBIX TocyAapcTBOM ImpaB. lIpu sTom
YPOBEHb 3aIlMTHI TMpaB YEJIOBEKAa M TPpaKJaHWHA B OOIECTBE SIBISETCS BBICOKHUM,
MOpaJibHbIE MPUHITUIIBI aJBOKATOB 00Jiee CTONKUMHU.

6. Mogenu opraHuzaiuu aaBOKAaTCKONM Tpodeccud B 3aBUCUMOCTH OT
KOJIMYECTBA B TOCYAApCTBE IOPUIUYECKUX TMpodeccuid, KOTOPhIE BXOMST B COCTaB
aJBOKATyphl, pa3feieHbl HA OJHOYPOBHEBYIO WU MHOTOYPOBHEBYIO. OQHOYpOBHEBAs
MOJIENIb XapakTepu3yeTrcss (PYHKIIMOHUPOBAHMEM B TPABOBOW CHUCTEME EIUHOU
aJIBOKATCKOM mpodeccruu, KoTopasi coeuHseT GyHKIIMU MPaBO3AIIUTHUKA, CYACOHOTO
MPEJICTABUATEINS, KOHCYJIbTAaHTA 1O MPaBOBbIM BOMPOCAM B OJHOM JIUIIE.
MHoroypoBHeBast MOAEIb XapaKTEPU3YETCS PA3ACICHUEM AIBOKATYPbI HA HECKOJIBKO
CaMOCTOSATENbHBIX MPOPECCUil.

7. Mopgenu opraHu3anuu aJBOKATYpbl B 3aBUCUMOCTHM OT KOJIMYECTBA
poecCHOHANBHBIX aJBOKATCKUX OpTraHM3aIil pa3ielieHbl Ha MOJCNb EIUHOU
npodeCCUOHAIBHOM ~ aJIBOKATCKOM  OpraHu3allMd ¥ MOJIeJIb  HECKOJIbKUX
poecCHOHANBHBIX aIBOKATCKUX OpPTaHU3AIUH.

Monpenb EIUHOMN npodeccuoHaIbHON aJIBOKAaTCKOM OpraHu3auu
XapaKTepu3yeTcsl HAIMYKUEeM OJIHOM MpodeCCHOHATBHON aJBOKATCKON OpraHU3alliK B
roCy1apCTBE, KOTOPOW MPUHAJICKUT MOHOIOJIBHOE TMPABO  PETYIUPOBAHUSA
JEeATEIIBHOCTH BCEX aJIBOKATOB HE3aBUCHUMO OT 00513aTEIbHOCTH YJeHCTBa. Yailie Bcero
JTaHHAs1 MOJIEJIb UMEET PA3BEPHYTYIO PETMOHAIBHYIO CTPYKTYPY. MOAENb HECKOIBKUX

npo(hecCHOHANBHBIX aJBOKATCKUX OpPraHH3aldil MpelycMaTpuBaeT HaJuuue JIBYX H
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Oosee  caMOpPEryJupyeMbIX W  IOJHOCTBIO  OTHEJIEHHBIX OT TIOCYyJapcTBa
npo(ecCHOHANBHBIX OpraHu3aldid  aJBOKAaTOB. Takue MOJENU TPAJUIIMOHHO
(YHKIIMOHUPYIOT Ha TEPPUTOPUU OTIEIBHOIO TOCYlapCcTBa, UTO CBS3aHO C
pas3zielieHueM rocyAapcTBa Ha HECKOJIbKO TEPPUTOPHUH, SA3BIKOBHIM MHOT0O0Opa3ueM,
(YHKIIMOHHPOBAHMEM MHOTOYPOBHEBOM MOJIEIHM  AJBOKATCKOM  JESATENbHOCTH,
pacnpeneneHneM (pyHKIHMA aABOKaTCKOTO0 CaMOYIPABIICHUS, OOJIBIINM KOJIMYECTBOM
TOOPOBOJIBHBIX MPO(PECCUOHANBHBIX OpraHU3aIUi.

8. MoaenupoBanue npodeccnoHaIbHON NEATENBHOCTH aJBOKATOB IMO3BOJISIET
XapakTepu3oBaTh pa3HooOpazue (QyHKUMHA, chep W HampaBlICHUH aJBOKATCKOM
nesTeabHoCTH. B 3aBUCHMMOCTH OT Npo¢hecCHOHANBHON CHEUaIN3alun aIBOKaTCKON
JESTEIIBHOCTH OIPEIEeHbl MOJIETIN MPOPECCUOHANBHON CHEUAIN3alMH aJBOKATOB
no (GyHKUMSAM (MOJENb MPEJOCTABICHHUS OECIIaTHOW MPaBOBOW MOMOUIU; MOJEINb
IPENOCTABIECHUsI  NPaBOBBIX  YCIYyT  TOCYJApCTBEHHBIM  OpraHaMm;  MOJENb
IOPUIMYECKOTO COMPOBOXKIEHUS MPEANPUATHI; MOJAENb 3alllUThl OOLIECTBEHHbBIX
MHTEPECOB; MOJIENb y4acTUsl BO BHECYIE€OHOM DEIIEHHUU CIIOPOB); MO HWHCTAHLUSIM
(Mozenp nMpeAoCcTaBICHHs IPaBOBOI MOMOIIM B HU3IIUX CyJaX TOCyJapcTBa, MOJEIb
IIPEIOCTABIICHUsT IPAaBOBOM IOMOIIM B BBICIIMX CyJIax TOCYAAapCTBa, MOJIENb
MPEIOCTaBIEHUSI MPABOBOM MOMOIIM B HAJHAIMOHAIBHBIX CyAax); MO IPaBOBBIM
oTpaciiaM (oTpacieBas creruanu3amus).

9. Monenu aaBOKaTCKOW MOHOIIOJIMU HA MPEAOCTaBICHHUE MPABOBOW MOMOIIU
O00BEIUHAIOT MOJIENb A0COIFOTHON MOHOIOIMH, MOJIEb OIPAaHUYEHHON MOHOIIOJINH,
MOJieJb CBOOOJHOTO PhIHKA MPABOBBIX yciIyr. Mojens abCOIIOTHOW MOHOIIONIMU HA
MPEIOCTAaBIICHUE TPABOBBIX YCIyr TMpEeAyCMaTpuUBaeT, 4YTO AaJBOKAT BJajeeT
UCKIIFOUYNTEIBHBIM [MPAaBOM Ha MPEJOCTAaBICHUE KOHCYJIBbTALIMOHHBIX YCIYI H
MPEACTaBUTENIbCTBO KJIMEHTa B cyne. Mojelb OrpaHUYE€HHON MOHOIOIHUH
Mpe1yCMaTPUBAET, YTO TOJBKO MPEICTABUTEIBCTBO B CyAax SIBISETCA MPEpOraTuBOM
aJBOKaTOB (Yamle BCEro, B YrOJOBHOM IIPOIIECCE), a Ha MPEeAOCTaBIICHUE
KOHCYJIbTAlIMM 1O MPaBOBBIM BOMpPOCAaM M MPEACTABUTENILCTBO B TI'Pa)XIaHCKOM
IpOIECCe UMEIOT MPABO U APYTHUE Tula (4aie, IopucTbl). Moenb cBOOOTHOTO PhIHKA

MPABOBBIX YCIYI XapaKTEPHU3YyETCsl TEM, YTO BO3MOXHOCTBIO MPEAOCTABICHUSA
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IOPUIMYECKOM MTOMOIIM HAJEICHO JTI000€ JKemaroliee JUIo (B HEKOTOPBIX CTpaHax M
JUIS KOHKPETHOTO Kpyra Jied MpeaycMaTpuBaeTcs TpeOOBaHHME O BBICHIEM
IOPUIMYECKOM 00pa30BaHNN) HapaBHE C aJIBOKATAMHU.

10. Haubonee pacrnpocTpaHEHHBIMH MOJEISAMH MPEIOCTaBICHUSI OeCIIaTHON
IIPaBOBOM TIOMOIIM aJBOKaTaMH SBJISIFOTCS: Mojenb Judicare, momens oduca
rocynapcTBeHHbIX 3amuTHUKOB (Public Defenders) moxens EX officio, konTpakTHas
MOJIeNb, MoJeb Pro bONO, Mojens IOpUINYEeCKHX KIMHUK, CMEIIaHHas MOCIb.
MupoBO#l OIBIT CBUIETEIBCTBYET, YTO I OOECICUCHHS] MAIOMMYIIUX TpaKIaH
IOPUUYECKUMU yCITyTaMHu Hau0oJiee ONTUMaIbHBIM BApUAHTOM SIBJISIETCS] CMEIIIAHHAS
MOJIeJIb, KOTOpasi COUeTaeT B ce0e IIEeMEHTHI Pa3HbIX MOJIeTIC OeCIIaTHOM MpaBOBOMA
HOMOIIH.

11. DddexTrBHAS U TOTHOIIEHHAS aJIBOKATypa - 3aJI0T CTAHOBJICHUS ITPAaBOBOIO
rocygapcrBa kak B Poccum, Tak u B Jm000oM rocygapcrBe. Ansokarypa Poccum
o0najaeT BBICOKUM TOTEHIIMAJIOM [IJIi TOTO, 4YTOOBI CO BpEeMEHeM, Oiarojaps
U3YYCHHUIO ¥ TIPEEMCTBEHHOCTH MEPEAOBOTO 3apy0eKHOTO 3aKOHOJATEILHOTO OTIbITA,
B XojJe oOmenpaBoBoil pedopmbl cHopMUpOBATH  AJBOKATCKOE COOOIIECTBO,
crocoOHoe 3(P¢EeKTUBHO 3alIMINATh TpaBa U 3aKOHHBIE MHTEPECHl TpaXIaH u
IOPUIMYECKUX JIMI, a TaKXe CTaTh HAJE)KHBIM MEXaHHW3MOM 3aIlllUThl OT JIFOOBIX

HapyLICHUH 3aKOHA U IIpaBa.
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